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Court of Appeals of the District of Colombia. 


No. 3011. 

Chevy Chase Sanitorium &( .. Plaintiff in Error, 

vs. 

District of Columbia. 


a In the Police Court of the District of Columbia, Februarv 

Term, 1916. y 

No. 476,596. 

District of Columbia 
vs. 

The Chevy Chase Sanitarium, Incorporated. 
Information for Maintaining Private Hospital Without a License. 

He it remembered, that in the Police Court of the District of 
Columbia, at the City of Washington, in the said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had in the above entitled cause, to wit: 


1 ( Information .) 

In the Police Court of the District of Columbia, February Term, 


The District of Columbia, ss: 

Conrad IT. Syme, Esq., Corporation Counsel, by Roger J. White- 
ford, Assistant Corporation Counsel, who for the District of Columbia 
prosecutes in this behalf in his proper person, comes here into 
Court, and causes the Court to be informed and complains that the 
Chevy Chase Sanitarium, Incorporated, a corporation, on the 2nd 
day of February, in the year A. D. 1916, in the District of Columbia, 
to wit, on lot 89 square 2849, maintained a private hospital for the 
reception of human beings, the said Chevy Chase Sanitarium, Incor¬ 
porated, not then and there having a license so to do, contrary to 
and in violation of an Act of Congress approved April 20, 1908, 
entitled “An Act to regulate the establishment and maintenance of 
1—3011a 
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private hospitals and asylums in the District of Columbia,” the same 
constituting a law of the District of Columbia. 

CONRAD H. SYME, 

Corporation Counsel, 

By ROGER J. WIilTEFORD, • 
Assistant Corporation Counsel. 

Personally appeared William F. Falvey this Third day of February 
in the year A. I). 1916, and made oath before me that the facts set 
forth in the foregoing information are true, and those stated upon 
information received he believes to be true. 

[Seal Police Court of District of Columbia.] 

J. B. PEYTON, 

Deputy Clerk, Police Court 

of the District of Columbia. 


2 In the Police Court of the District of Columbia. 

No. 476,596. 

District of Columbia 
vs. 

Chevy Chase Sanatorium, Incorporated, Defendant. 

Bill'of Exceptions. 

\ 

Be it remembered that this cause came on for hearing in the Police 
Court of the District of Columbia on the 27th day of June, 1916, 
before lion. Alexander li. Mullowny, a judge of said Court, 

Whereupon the accused by its counsel waived trial by jury and it 
was in open court stipulated by and between the Assistant Corporation 
Counsel and the accused acting in that behalf by its counsel that the 
court should try and determine the facts and law and enter up a 

judgment of guilty or not guilty. . . 

Thereupon the prosecution to maintain the issue on its part joined 
offered and gave in evidence the following: 

1. An order of the Commissioners of the District of Columbia dated 
March 24. 1914, providing as follows: “that a license is hereby 
granted to the Chevy Chase Sanatorium, Inc., to maintain a private 
hospital for human beings on lot 89, square 2349 in the District of 
Columbia, the number of inmates in such hospital not to exceed nine. 

2. An order dated January 20, 1915, addressed to the Chevy Chase 
Sanatorium and Benjamin R. Logie and signed by the Commissioners 

of the District of Columbia, reading as follows: 

3 “Whereas certain citizens of Pinehurst in the District of 
Columbia have tiled a petition with the Commissioners of the 

District of Columbia, alleging certain facts which they claim show 
that the Chevy Chase Sanatorium at Pinehurst, D. C. is a nuisance 
to the neighborhood and in violation of section 13 of the regulations 
governing the establishment and maintenance of private hospitals 
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and asylums, and that its maintenance is a menace to the life and 

i a Ai res *^ en t® °I the Chevy Chase section, it is ordered that 

the Chevy Chase Sanatorium show cause in writing on or before the 
JHh day of January, 1915, why the license heretofore granted to it 
should not be revoked: Provided, a copy of this order shall be served 
on said Chevy Chase Sanatorium and on Benjamin R. Logie by 
mailing a copy thereof to it and him together with a copv of said 
petition on or before the 20th day of January, 1915.” 

That copies of said last mentioned order were served on the 
Chevy Chase Sanatorium and on Benjamin R. Logie. 

4 * In response to said order of January 20, 1915, the Chevy Chase 
Sanatorium appeared at the time fixed for said hearing before the 
assistant Corporation Counsel who had been designated by said Com¬ 
missioners to preside at said hearing and filed the following objec¬ 
tions : & 

“The respondent, the Chevy Chase Sanatorium, savs that neither 
the Assistant Corporation Counsel nor the Commissioners of the Dis¬ 
trict of Columbia have jurisdiction to hear or try any issue which 
may arise herein, and it expressly denies such jurisdiction to hear or 
try any issue raised in said petition and the rule to show cause issued 
thereon, on the grounds that: 

1. The right to promulgate regulations does not give the power to 
the Commissioners to determine for themselves whether or not 
4 in a given case a nuisance exists, that being a judicial question 
solely for the determination of the courts. The petitioners 
are remitted to the courts for any supposed relief because of any 
supposed violation of their rights. 

(2.) J he acts charged do not constitute a nuisance at common 
law, and the act of April 20, 1908, does not confer upon the Com¬ 
missioners the right to designate certain acts as constituting a nui¬ 
sance which, in fact, do not constitute such nuisance at common law. 

(3.) The acts complained of have not been declared to be a nui¬ 
sance by any regulation of the Commissioners. 

(4.) There is no charge of the violation of any regulation in the 
conduct of the hospital. 

(5.) If the acts complained of constitute a nuisance in the judg¬ 
ment of .the Commissioners, then the respondent was entitled to notice 
that they did so and an opportunity given to it to abate the same. 

(6.) The respondent is entitled to a specification of the alleged 
offense charged in order that he may properly prepare his case and 
to know’ the charges that he must meet.” 

5. Thereafter testimony was taken before said Assistant Corpora¬ 
tion Counsel and submitted by him to the Commissioners who re¬ 
viewed it without further hearing. 

6. Thereafter, namely, on December 30, 1915, the said Commis¬ 
sioners made the following order (copies of which were served on 
the accused): 

“In the Matter of the Petition of the Citizens of Pinehurst against 
the Chevy Chase Sanatorium, Incorporated, and Dr. Benjamin R. 
Logie: The Commissioners, having carefully considered the testimonv 
taken under the rule to show cause, and the briefs filed by respective 
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counsel, have unanimously arrived at the conclusion that the 

5 Chevy Chase Sanatorium, now being conducted as a private 
hospital under a license issued by the said Commissioners, is 

a nuisance to the neighborhood; wherefore it is, this 30th day of 
December, 1015, ordered, that the license for said Chevy Chase Sana¬ 
torium, Incorporated, at lot 80, square 2349, heretofore granted, to 
conduct a private hospital for human beings at the said location be, 
and the same is hereby, revoked, and annulled: Provided, that the 
said Chevy Chase Sanatorium. Incorporated, shall have until the first 
day of February, 1010, in which to make arrangements for the loca¬ 
tion of the patient^ in said Sanatorium at some other place, at which 
time the revocation of said license shall be complete and absolute: 
and thereafter the conduct of such private hospital shall be unlawful. 

7. On the date charged in the information, February 2, 1910, the 
Chevy Chase Sanatorium was being maintained as a private hospital. 

8. The regulations promulgated by the Commissioners on May 19, 
1909, under said act of Congress of April 20. 1908, are all of the 
regulations, including said regulation No. 13, promulgated under 

said act of Congress, and are as follows: 

6 Ordered: That the following regulations to govern the estab¬ 
lishment and maintenance of private hospitals and asylums. 

whether for human beings or for domestic animals, in the District of 
Columbia, are hereby promulgated: 1. Every person as defined in 
section three of the Act of Congress approved April 20, 1908, entitled 
“An act to regulate the establishment and maintenance of private 
hospitals and asylums in the District of Columbia. ’ desiring to main¬ 
tain a private hospital or asylum, either for human beings or domestic 
animals, shall file with the Commissioners of the District of Columbia 
his application in writing for a license so to do. showing (1) the kind 
and number of cases that it is desired to treat: (2) the number, loca¬ 
tion. and capacity of the buildings to be used, and the purposes of 
each, and the location and area of the site: and (3) the name of the 
owner of the proposed institution (as distinguished from the owner 
of the buildings and land). 2. No person shall establish or maintain 

any part of any private hospital or asylum, either for human beings 
or domestic animals, unless or until said person has filed with said 
Commissioners the written consent of not less than two-thirds of the 
owners and the occupants of all buildings located on lots or sub- 
divisional lots any part of which lots or subdivisional lots is within 
one hundred feet, measured in a straight line, from the nearest part 
of said establishment used for the care or treatment of patients: Pro¬ 
vided. that the word “occupant” as applied to an apartment house, 
hotel, or boarding house shall be held to mean the owner or agent 
therefor, and storekeepers thereof, and not the occupants of individual 
apartments or suites: and provided further, that this section shall not 
apply to any hospital or asylum which was established prior to. and 
was being maintained at, the time of the passage of an act entitled 
“An Act to regulate the establishment and maintenance of private 
hospitals and asylums in the District of Columbia, approved April 20, 
1908,” while located on the site occupied by it at the time of the 
promulgation of these regulations, nor to the extension of any such 
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hospital or asylum on grounds adjacent to said site. 3. No license 
to maintain a private hospital or asylum will be issued by the Com¬ 
missioners until after the health officer, the inspector of buildings, 
the chief engineer of the fire department, and the inspector of plumb¬ 
ing have certified after examination thereof that the premises which 
it is proposed to use for the purpose are, in their judgment, suitable 
therefor. 4. No permit will be issued for the establishment and the 
maintenance of any hospital or asylum except on condition that the 
licensee file and keep current a bond to the District of Columbia in 
the- penal sum, in the case of a hospital for human beings, of five 
thousand dollars, and in the case of a hospital for domestic animals, 
in the penal sum of one thousand dollars, conditioned in either case 
for the benefit of any and all persons treated or cared for in said hos¬ 
pital or asylum or who may be aggrieved by any act, or by any 
neglect, arising out of or in connection with the establishment or 
maintenance of said hospital or asylum: Provided, that this section 
shall not apply when so long as the premises occupied by said hospital 
or asylum are owned by the owner of such institution. 5. Every 
license to establish and maintain, or to maintain, a private hospital, 
whether for human beings or domestic animals, shall specify the 
number and kind of patients that may be received therein, but any 
such license may be altered or amended at anv time bv the Commis- 
sioners, upon cause shown. No person shall receive in any private 
hospital, except in case of emergency, any patient in excess of the 
number specified in the permit, or of a kind not so'specified. 6. 
Every proprietor and every superintendent of a private hospital or 
asylum for human beings shall keep on the premises a permanent 
record, showing the name, usual residence (giving street and num¬ 
ber), sex, color, age, and social status (whether married, single, or 
divorced) of each patient, and showing also the date of admission 
and date of discharge. Said entries shall be made serially in order 
of occurrence, and births and stillbirths occurring in the institution 
shall be serially recorded therein, but no entry need be made to show 
the identity of the parents of any illegitimate child. 7. No person 
shall establish or maintain any private hospital or asylum, either for 
human beings or for domestic animals, in any building, or in any 
hospital or asylum, or use for the reception of patients or of employes, 
any part of any building, unless said building, or part of building 
is properly lighted, ventilated, drained, heated, and screened, pro¬ 
vided with a proper supply of hot and cold water at all times, and 
equipped with such fire escape and means of fire protection as are 
required by law. 8. No person shall use any building or part of a 
building as a private hospital or asylum for human beings, except 
for children under five years of age, unless or until it has been pro¬ 
vided with one or more rooms properly barred for the protection of 
insane, drunken, or delirious inmates, or with facilities for promptly 
barring one or more such rooms. 9. No person, being the owner or 
superintendent, or an employe, of any private hospital or asylum, 
shall permit any delirious or maniacal patient, or any patient who 
may reasonably be expected soon to become delirious or maniacal, to 
remain in any room that is not properly barred and closed so as to 
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prevent the escape of such patient, or accident or injury to him, unless 
said patient is in the actual physical presence of an attendant capable 
of controlling and restraining him. 10. No person maintaining a 
private hospital shall without written permission of the health officer 
receive or unnecessarily keep therein for care or treatment in the 
case of hospitals for human beings, any person known to be suffering 
from smallpox, scarlet fever, diphtheria, measles, whooping cough, 
chicken pox, mumps, or Asiatic cholera, plague, yellow fever, leprosy, 
or glanders, or, in the case of hospitals for domestic animals, any 
animal suffering from rabies, glanders, or farcy, contagious lym¬ 
phangitis, influenza or pink eye, strangles, dog distemper, contagious 
stable pneumonia, anthrax, mange, or tuberculosis. 11. No person 
licensed to maintain a private hospital or asylum for human beings 
shall advertise, either directly or indirectly, that he will adopt or 
procure the adoption of any child or children, or hold out to any 
person facilities for disposing of offspring. 12. When the licensee 
of any private hospital or asylum for human beings is not a physician 
lawfully authorized to practice medicine in the District of Columbia, 
or in the case of any hospital or asylum for domestic animals, is not 
a veterinary surgeon lawfully authorized to practice veterinary medi¬ 
cine in said District, said licensee shall appoint one or more phy¬ 
sicians. or one or more veterinary surgeons, as the case may be, with 
his or her consent, to act as an attending staff or medical board and 
to be responsible for the treatment of such patients in said hospital 
or asylum as are not under the professional care of some other law¬ 
fully practicing physician or veterinary surgeon: said licensee shall 
post the names of the physicians or veterinary surgeons so appointed, 
in the office, or in some other corresponding part of said hospital or 
asylum. No person shall establish or maintain any private hospital 
or asylum unless, or so long. as. said institution is not provided with 
an attending staff or medical board as aforesaid. Iff. That whenever 
it is made to appear to the satisfaction of the Commissioners that any 
private hospital or asylum, either for human Wings or for domestic 
animals, is a menace to the lives, limbs, health, or morals of the 
inmates thereof, or is a nuisance to the neighborhood, or is conducted 
contrary to the provisions of these or other regulations, or of law, 
the Commissioners shall give notice to the licensee, requiring him 
within a period specified in said notice to show cause why his license 
should not be revoked: and unless such cause be shown to their satis¬ 
faction. said Commissioners will revoke said license. 

7 To the proffer in evidence of the aforesaid order of the 

Commissioners of December ffO. 1015, whereby it was at¬ 
tempted to revoke the license theretofore granted to the Chevy Chase 
Sanatorium and to the said regulation No. Iff promulgated by the 
Commissioners as aforesaid, the defendants objected upon the grounds 
following, to wit: 

1. Said regulation Iff upon which said alleged order of December 
30, 1915, is b&«ed is unreasonable and void for the following reasons, 
among others: 

(a) It attempts to vest in said Commissioners the right and power 
to determine a judicial question, namely, what is a nuisance. 


I 
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(6) It permits the said Commissioners, without notice to licensee 
under said act or opportunity for hearing, to prejudge the question 
of whether a nuisance exists by providing that when it is made to 
appear to their satisfaction that a licensed private hospital is a nui¬ 
sance they shall give notice to the licensee to show cause why his 
license should not be revoked; thus depriving the licensee of the 
opportunity of showing that no nuisance in fact exists. 

(c) Said section 13 unreasonably and unlawfully casts the burden 
upon a licensee to show cause why his license should not be revoked, 
after the said Commissioners have determined that his licensed hos¬ 
pital is a nuisance. 

( d ) The said regulation 13 violates the provision of the 15th 
amendment to the United States Constitution that no person shall be 
deprived of life, liberty or property without due process of law, in 
that it provides for the determination of a judicial question, namely, 
the existence or non-existtfnce of a nuisance, by a non-judicial tri¬ 
bunal incompetent to pass on that question, and, also, provides for the 

determination of such question by such tribunal without the 

8 notice or hearing to which a licensee under said act of Con¬ 
gress of April 20, 1908, is entitled. 

2. That said alleged order of December 30, 1915, did not have the 
effect in law or in fact of revoking said license, as the regulation upon 
which it was based was null and void. 

But the court overruled the objections of the defendant and re¬ 
ceived the said order and regulation in evidence, to which ruling of 
the court the defendant then and there excepted and gave notice of 
its intention to apply to the Court of Appeals of the District of 
Columbia for a writ of error to this court. 

Thereupon the prosecution rested. 

Thereupon the defendant, to maintain the issue on its part joined, 
called as a witness Dr. Benjamin R. Logie who testified that he was 
the superintendent of the defendant hospital and that the buildings 
of the same were and had been since the organization of the insti¬ 
tution located upon a tract of land in Pinehurst in the District of 
Columbia of about six acres in extent and that the nearest hospital 
building was eight hundred feet from the nearest dwelling house in 
said Pinehurst. Thereupon the defendant offered to prove by said 
witness that the defendant corporation had since the granting of the 
license to it on March 24, 1914, and in reliance upon said license 
expended money and incurred debts amounting in the aggregate to 
upwards of fifty thousand dollars; that since the defendant began 
business as a hospital it had so conducted its institution that it was 
not and had not been in any sense an annoyance, hurt, inconvenience 
or damage to any person living in the neighborhood of the institu¬ 
tion, and that it had so conducted its hospital that it was not a dis¬ 
comfort, inconvenience or annoyance to said neighborhood, or any 
persons living in said neighborhood; and that it had done and 

9 committed no act which in any sense could be said to have 
constituted it a nuisance to the neighborhood or to any person 

or persons whatever. Whereupon the prosecution objected to the 
proffer of said evidence on the ground that the said order of the 
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Commissioners of December 30, 1915, was conclusive as showing that 
the said defendant was a nuisance, and the court sustained said objec¬ 
tion, to which ruling of the court in sustaining said objection the 
defendant then and there reserved an exception and gave notice of 
its intention to apply to the Court of Appeals of the District of 
Columbia for a writ of error to this court. 

Thereupon the defendant rested. The defendant then moved the 
court to rule as a matter of law that said Regulation No. 13 is void 
because 

(1) It attempts to vest in said Commissioners the right and power 
to determine a judicial question, namely, what is a nuisance, and to 
base a forfeiture or revocation of a licensee’s license upon such de¬ 
termination. 

(2) because it permits the said Commissioners without notice to a 
licensee under said act of April 20, 1908, to prejudge the question 
of whether a nuisance exists bv providing that when it is made to 
appear to their satisfaction that a licensed private hospital is a nui¬ 
sance. it shall give notice to the licensee to show cause why his license 
should not be revoked; thereby pre-judging the question and throw¬ 
ing the burden of proving the non-existance of the nuisance upon the 
licensee, after the Commissioners have satisfied themselves or deter¬ 
mined that the licensed hospital is a nuisance: and 

(3) because said regulation violates the provision of the 15th 
amendment to the United States Constitution that no person shall be 

deprived of life, liberty or property without due process of law 
10 in that it provides for the determination of a judicial question, 
namely, the existence or non-existence of a nuisan-e by a non¬ 
judicial tribunal incompetent to pass upon that question and permits 
such tribunal to base a forfeiture of valuable property rights upon 
such determination and also provides for the determination of such 
question by such tribunal without the notice or hearing to which the 
licensee is entitled. 

Rut the court refused to rule in accordance with said request of the 
defendant, whereupon the defendant excepted to the action of the 
court in refusing so to do and in refusing to rule in accordance there¬ 
with. and gave notice of its intention to apply to the Court of Appeals 
for a writ of error to this court. 

And defendant further requested the court to rule as a matter of 
law that said order of the Commissioners of the District of Columbia 
of December 30, 1915, was also void being based upon a void regula¬ 
tion, and also because by it the Commissioners of the District of Co¬ 
lumbia attempted to determine a judicial question, namely, that the 
defendant was a nuisance, which question it was incompetent and 
unlawful for said Commissioners to determine and to revoke the 
defendant’s license as a result of such determination. 

But the court refused to rule in accordance with said request of the 
defendant, whereupon the defendant excepted to the action of the 
court in refusing so to do and in refusing to rule in accordance there¬ 
with, and gave notice of its intention to apply to the Court of Appeals 
for a writ of error to this court. 

Thereupon the defendant requested the court to find as a matter 
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of law that it was not guilty of the offense charged in the information 
against it upon the grounds and for the reasons set forth in its objec- 
tions to the admission in evidence of said regulation and said 
11 order of the Commissioners, and also set forth in its requests 
lor rulings (which it was stipulated between counsel for the 
prosecution and counsel for the defendant need not be repeated, as a 
repetition of the same would unnecessarily extend this record): but 
the court refused to so find, to which ruling of the court the defendant 
then and there excepted and gave notice of its intention to apply to 

the Court of Appeals of the District of Columbia for writ of error to 
this court. 

i foregoing is the substance of all the testimony offered on be- 
hall ot the District of Columbia and olfered on behalf of the defend¬ 
ant in said cause. 

Whereupon the prosecution moved the court for a finding that the 
defendant was guilty of the offense charged in the information 
against it, to which request the defendant objected upon each and 
every of the grounds hereinbefore set forth which it was stipulated 
by and between counsel for the respective parties need not be repeated 
in extenso as repetition of the same would unnecessarily extend the 
record, but the court overruled said objections and found the defend¬ 
ant as a matter of law guilty as charged in said information 

And thereupon counsel for the defendant then and there excepted 
to the ruling of the court in finding the defendant guilty. 

And thereupon this bill of exceptions was then and there reduced 
to writing and the defendant by its counsel prayed the court to sign 
and seal this its said bill of exceptions which is accordingly done and 
said bill of exceptions is hereby made part of the record in said cause 
this 18th day of August, 1916. 

ALEX R. MULLOWNY, 

Judge Police Court. 

12 In the Police Court of the District of Columbia. 

No. 476,596. 

District of Columbia, Plaintiff, 

vs. 

Chevy Chase Sanitorium, Defendant. 

Assignments of Error. 

The Court below erred:— 

1. In admitting in evidence on the offer of the District of Colum¬ 
bia, the alleged order of the Commissioners of December 30th 1915 
whereby they attempted to revoke the license theretofore granted to 
the Chevy Chase Sanitorium, on the ground that the Commissioners’ 
Regulation No. 13, promulgated by them under the Act of Congress 
of April 20, 1908, is \oid, and that therefore said alleged order did 
not have the effect in law or in fact of revoking the defendant’s 
license. 

2—3011a 
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2. In admitting in evidence on the offer of the District of Colum¬ 
bia, the said regulation No. 13, promulgated by the Commissioners 
of the District of Columbia under the act of Congress of April 20, 
1908, as unreasonable and void in that it attempts to vest the said 
Commissioners with the right and power of determining a judicial 
question, namely, what is a nuisance, and it permits them to prejudge 
the question of whether a nuisance exists without a hearing and un¬ 
reasonably and unlawfully casts the burden upon the licensee to show 
why such prejudgment should not be vacated, and his license not 
revoked; and it violates the provision of the loth Amendment of the 
United States Constitution that no person shall be deprived of life, 
liberty or property without due process of law, in that it provides 

for the determination of a judicial question, namely the ex- 

13 istenee or non-existence of a nuisance by a non-judicial tri¬ 
bunal, and also for the determination of such a question by 

such a tribunal without the notice of hearing for which a license- 
under said Act of Congress, is entitled. 

3. In over-uling the offer of the defendant to prove at the trial by 
the witness Renjamin R. Logie, that the defendant corporation had 
since the granting of the license issued to it on March 24, 1914, and 
in reliance upon said license, expended money and incurred debts 
amounting in the aggregate to upwards of fifty thousand dollars 
($.50,000.) ; that since the defendant became a hospital it had so 
conducted its institution that it was not and had not been in any 
sense an annoyance, hurt, inconvenience or damage to any person 
living in the neighborhood of the institution and that it had so con¬ 
ducted itss hospital that it was not a discomfort, inconvenience or 
annoyance to said neighborhood or any person living in said neigh¬ 
borhood. and that it had done and permitted no act which in any 
sense could be said to have constituted it a nuisance to the neighbor¬ 
hood or to any person or persons whatsoever; said offer of evidence 
having been rejected on the ground that the said order of the Com¬ 
missioners of December 30th, 1915, was conclusive as showing that 
the said defendant was a nuisance. 

4. In refusing to rule as requested bv the defendant that as a 
matter of law the said regulation Number 13, was void, because it 
attempts to vest the said commissioners with the right and power to 
determine a judicial question, namely, what is a nuisance and to 
base a forfeiture or revocation of a licensee’s license upon «uch deter¬ 
mination: because it permits the said Commissioners, without notice 
to a licensee under said Act of Congress of April 20, 1908. to pre¬ 
judge the question of whether a nuisance exists, by providing that 
when it is made to appear to their satisfaction that a licensed private 

hospital is a nuisance it shall give notice to the licensee to 

14 show cause why his license should not be revoked, thereby 

prejudging the question and throwing the burden of proof of 

the non-existence of a nuisance upon the license-, after the Commis¬ 
sioners have satisfied themselves or determined that the licensed hos¬ 
pital is a nuisance; because the said regulation violates the provision 
of the 15th Amendment of the L T nited States Constitution, that no 
person shall be deprived of life, liberty or property without due 
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process of law, in that it provides for the determination of a judicial 
question, namely, the existence or non-existence of a nuisance by a 
non-judicial tribunal and permits such tribunal to base a forfeiture 
of valuable property rights upon such determination and also pro¬ 
vides for the determination of such question by such tribunal without 
the notice of hearing to which the licensee is entitled. 

5. In refusing to rule as a matter of law as requested by the accused 
that the said alleged order of the Commissioners of the District of 
Columbia of December 30, 1915, was void, being based upon a void 
regulation, and because by it the Commissioners of the District of 
Columbia attempted to determine a judicial question, namely what 
is a nuisance which question it was not competent or lawful of said 
commissioners to determine and to revoke the defendant’s license, and 

cause said forfeiture of its property rights as a result of such deter¬ 
mination. 

9. In refusing to find as a matter of law that the defendant was 
not guilty of the offense charged in the information against it. upon 
the grounds and for the reasons set forth in its objections and the 
admission in evidence of said regulation and said order of the Com¬ 
missioners. and also set forth in its requests for rulings as herein¬ 
before set forth. 

7. Tn holding that thtf Commissioners of the District of Columbia 
had the power to determine and declare that the defendant’s insti¬ 
tution or that the defendant was a nuisance and to revoke its 

lo license and to forfeit the same as a result of such determina¬ 
tion, when in fact and in law the defendant’s institution was 
not a nuisance per se. 

8. In granting the motion of the District of Columbia for a findino- 
that the defendant was guilty of the offense charged in the informa¬ 
tion against it. 

9. In finding that the defendant as a matter of law was guilty as 
charged in the information against it. 


(Copy of Docket Entries.) 

No. 476,596. 

In the Police Court of the District of Columbia, February Term, 1916. 

District of Columbia 
vs. 

The Chevy Chase Sanitarium, Incorporated. 

Information for Maintaining Private Hospital Without a License. 

Defendant Corporation arraigned, February 5, 1916. Plea: Not 
guilty, entered by its Counsel, Charles Cowles"Tucker and Joseph J 
Darlington, Esquires. ^ 

Jury trial demanded. Continued to March 15, 1916. 

March 15, 1916: Demand for Jury Trial withdrawn. Defendant 
Corporation, by its Counsel, in open Court, expressly waives its right 
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to trial by jury and requests to be tried by the Court. Continued to 
June 27, 15)16. 

June 27. 1016: Case submitted. Exceptions taken to rulings of 
Court on matters of law and notice given by defendant corporation, 
by its counsel, in open Court, at the time of said rulings, of its inten¬ 
tion to apply to a Justice of the Court of Appeals of the District of 
Columbia for a writ of error. Continued to August IS, 1916. 

June 29. 1916: Hill of exceptions presented and bled. 

August IS. 1916: Judgment: Guilty. Sentence: To pay a fine of 
ten dollars. 

Hill of Exceptions settled, signed and sealed. 

Recognizance in the sum of fifty dollars entered into on writ of 
error to the Court of Appeals of the District of Columbia upon the 
condition that in the event of the denial of the application for a writ 
of error, the defendant will, within five days next after the expiration 
of ten days, appear in the Police Court and abide by and perform its 
judgment, and in the event of the granting of such writ of error, the 
defendant will appear in the Court of Appeals of the District of 
Columbia and abide by and perform its judgment in the premises. 
The United States Fidelity A’ Guaranty Co.. Surety. 

August 23. 1916: Assignments of Error filed. 

August 24. 1916: Writ of Error received fr^m the Court of Appeals 
of the District of Columbia. 

17 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia , 88: 

I, N. C. Harper, Deputy Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 16, inclusive, to be true copies of originals in cause No. 
476,596 wherein the District of Columbia is plaintiff and The Chevy 
Chase Sanitarium. Incorporated, defendant, as the same remain upon 
the files and records of said Court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said Court, the City of Washington, in said District, this first 
day — September, A. D. 1916. 

[Seal Police Court of District of Columbia.] 

N. C. HARPER, 

Deputy Clerk Police Court, Dist. of Columbia. 

17 y 2 [Endorsed:] No. 476,596. District of Columbia vs. The 

Chevy Chase Sanitarium, Incorporated. Certified Copy of 
Record. 
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18 United States of America, ss: 


The President of the United States to the Honorable Alexander R. 

Mullowny, Judge of the Police Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before you, 
between District of Columbia, Plaintiff, and Chevv Chase Sanitori'llm, 
Incorporated, a corporation, Defendant, a manifest error hath hap¬ 
pened, to the great damage of the said Defendant as by its complaint 
appears. We being willing that error, if any hath been, should he 
duly corrected, and full and speedy justice done to the parties afore¬ 
said in this behalf, do command you, if judgment he therein given,, 
that then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Court of Appeals of the District of Columbia, together with this 
writ, so that you have the same in the said Court of Appeals, at 
Washington, within 15 days from the date hereof, that the record 
apd proceedings aforesaid being inspected, the said Court of Appeals 
mav cause further to he done therein to correct that error, what of 
right and according to the laws and customs of the United States 
should he done. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 24th day of August, in the year of our Lord 
one thousand nine hundred and sixteen. 


[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 

Allowed hv 

CHARLES IT. ROBB, 

Associate Justice of the 

Court of Appeals of the District of Columbia. 


[Endorsed:] Filed Aug. 24, 1916. F. A. Sebring, Clerk, Police 
Court, D. C. 

Endorsed on cover: District of Columbia Police Court. No. 3011. 
Chevy Chase Sanitorium, &c., plaintiff in error, vs. District of Colum¬ 
bia. Court of Appeals, District of Columbia. Filed Sep. 2, 1916. 
Henry W. Hodges, clerk. 
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CHEVY CHASE SANATORIUM, INCORPORATED, a 
Corporation, Plaintiff in Error, 


vs. 


DISTRICT OF COLUMBIA. 


BRIEF FOR DISTRICT OF COLUMBIA. 


Statement of the Case. 

By act of Congress approved April 20, 1908, the Commis¬ 
sioners of the District of Columbia are “authorized and em¬ 
powered to promulgate from time to time such regulations as 
in their judgment public interests require to govern the 
establishment and maintenance of private hospitals and 
asylums, whether for human beings or for domestic animals, 
and to regulate the issue, suspension, and revocation of 
licenses aforesaid.” 

The Commissioners promulgated regulations pursuant to 
the section of the act of Congress from which the above 

lg 
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quotation is taken, and among said regulations is the follow¬ 
ing: 

“W henever it is made to appear to the satisfaction 
of the Commissioners that any private hospital or 
asylum, either for human beings or for domestic 
animals, is a menace to the lives, limbs, health or 
morals of the inmates thereof, or is a nuisance to the 
neighborhood, or is conducted contrary to the pro¬ 
visions of this or other such regulations or of law, 
the Commissioners shall give notice to the licensee, 
requiring him within a period specitied in said no¬ 
tice to show cause why his license should not be 
revoked; and unless such cause be shown to their 
satisfaction, said Commissioners will revoke such 
license.” 

Thereafter, on March 24, 1914, the Chevy Chase Sana¬ 
torium, Inc., applied for and was granted a license to main¬ 
tain a private hospital for human beings on lot eighty-nine 
(89), square two thousand three hundred and forty-nine 
(2,349), in the District of Columbia, the number of inmates 
in such hospital not to exceed nine (K., 2). 

On January 20, 1915, the Commissioners of the District 
of Columbia caused to be served upon said Chevy Chase 
Sanatorium and on Benjamin R. Logie, who was in charge 
thereof, the following notice: 

“Whereas, certain citizens of Pinehurst in the 
District of Columbia, have tiled a petition with the 
Commissioners of the District of Columbia, alleging 
certain facts which they claim show that the Chevy 
Chase Sanatorium at Pinehurst, D. C., is a nuisance 
to the neighborhood and in violation of section 13 
of the regulations governing the establishment and 
maintenance of private hospitals and asylums and 
that its maintenance is a menace to the life and 
health of the residents of the Chevy Chase section, 
it is ordered that the Chevy Chase Sanatorium show 
cause in writing on or before the 29th day of Janu¬ 
ary, 1915, why the license heretofore granted to it 
should not be revoked; provided, a copy of this order 
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shall be served on said Chew Chase Sanatorium and 

i/ 

on Benjamin R. Logie by mailing a copy thereof to 
it and him, together with a copy of the said petition 
on or before the 20th dav of January, 1915” (R.. 
2-3). 

In response to said order of January 20, 1915, the Chevy 
Chase Sanatorium appeared, at the time fixed for said hear¬ 
ing, before the Assistant Corporation Counsel, who had been 
designated by the Commissioners to preside at the hearing, 
and filed certain objections, which appear in the record at 
page 3. 

Thereafter testimony was taken before the Assistant Cor- 
poration Counsel, and by him transmitted to the Commis¬ 
sioners, who examined the testimony and briefs which were 
filed by counsel for both the protesting citizens and for the 
Sanatorium, and on December 30, 1915, the Commissioners 
made and caused to be served upon the Sanatorium and 
Dr. Logie the following order: 

“In the matter of* the petition of the Citizens of 
Pinehurst. against the Chevy Chase Sanatorium, In¬ 
corporated, and Dr. Benjamin R. Logie: The Com¬ 
missioners, having carefully considered the testi¬ 
mony taken under the rule to show cause, and the 
briefs filed by respective counsel, have unanimously 
arrived at the conclusion that the Chevy Chase Sana¬ 
torium, now being conducted as a private hospital 
under a license issued by the said Commissioners is a 
nuisance to the neighborhood; wherefore it is, this 
30th day of December, 1915, ordered, that the license 
for said Chevy Chase Sanatorium, Incorporated, at 
lot <S9, square 2349, heretofore granted, to conduct 
a private hospital for human beings at the said loca¬ 
tion he. and the same is hereby, revoked and an¬ 
nulled: Provided , That the said Chevy Chase Sana¬ 
torium. Incorporated, shall have until the first 
day of February, 1916, in which to make arrange¬ 
ments for the location of the patients in said Sana¬ 
torium at some other place, at which time the revoca¬ 
tion of said license shall be complete and absolute; 



4 


and thereafter the conduct of such private hospital 
shall be unlawful.” 

ruar\ "ldlb. an information was filed in the police 
court of the District of Columbia, alleging that the Chevy 
Chase Sanatorium, Incorporated, maintained a private hospi¬ 
tal for the reception of human beings in the District of Co¬ 
lumbia, on the 2d day of February, 1916, without having a 
license so to do, contrary to and in violation of an act of 
Congress approved April *20, 1908, entitled, “An act to regu¬ 
late the establishment and maintenance of private hospitals 
and asylums in the District of Columbia, the same constitut¬ 
ing a law of the District of Columbia (R., 1-2). 

This cause came on for hearing in the police court on 
June 2/, 1916, and the accused waived trial by jury, and it 
was stipulated in open court l>etween counsel for the accused 
and for the prosecution that the court should try and deter- 

c 4/ 

mine the facts and law and enter up a judgment of guilty 
or not guilty (R., 2). 

The prosecution put in evidence the matters of fact here¬ 
inbefore set forth and the further fact that on the date 
charged in the information. February 2, 1916, the Chevy 
Chase Sanatorium was l>eing maintained as a private hospi¬ 
tal (R., 4), and rested, whereupon the defendant offered to 
prove that since the granting to it on March 24, 1914, of its 
license, and in reliance upon said license it had expended 
money and incurred debts amounting in the aggregate to up¬ 
wards of $50,000, and that since it began business as a hospi¬ 
tal it had so conducted its institution that it was not and had 
not been in any sense an annoyance, hurt, inconvenience or 
damage to any person living in the neighborhood of the in¬ 
stitution. and that it had done and committed no act which 
in any sense could be said to have constituted it a nuisance 
to the neighborhood or to any person or persons whatever. 
The prosecution objected to the proffer of said evidence on 
behalf of the defendant, on the ground that the order of the 
Commissioners revoking the license, dated December 30, 
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1915, was conclusive, and could not be the subject of col¬ 
lateral attack in the police court, and the court sustained 
said objection, and on motion of the prosecution, and over 
exception reserved on i>ehalf of the defendant, found the 
defendant guilty of the offense charged in the information 
(R., 7, 8, 9). 

from this judgment a writ of error has been allowed, and 
this court is now called upon to review the action of the judge 
of the police court. 


ARGUMENT. 

The defendant in error contends first, that the act of Con¬ 
gress of April 20, 1908, vested the Commissioners of the Dis¬ 
trict of Columbia with authority and jurisdiction to make 
regulations governing the revocation of licenses for private 
hospitals and asylums; second, that the regulation in ques¬ 
tion. promulgated pursuant to the authority thus conferred, 
was a proper exercise by the Commissioners of the power 
granted to them by the said act of Congress. 

1. Ky the provisions of section 4 of the act of April 20, 
1908, Congress expressly granted to the Commissioners au¬ 
thority to promulgate regulations to govern the revocation 
of licenses for private hospitals and asylums. As it cannot 
be doubted that Congress could vest in the Commissioners 
the power to make such regulations, the regulation of both 
the issue and revocation of licenses of various kinds being 
one of the most common discretionary powers vested in the 
municipal officers of this District and of other municipalities, 
plaintiff in error must base a successful attack upon the 
method by which the Commissioners, in the instant case, 
sought to exercise the power thus conferred upon them, rather 
than upon the theory that they were without authority in 
the premises, and this brings us to the consideration of the 
second proposition. 



6 


2. Is the regulation promulgated by the Commissioners 
pursuant to the provisions of section 4 of the act of 1908, a 
valid exercise of the powers conferred upon them by that 
section? 

This regulation is attacked by counsel for plaintiff in 
error mainly upon the ground that the Commissioners of the 
District of Columbia could not usurp the powers of a court, 
and determine that the Chevy Chase Sanatorium was a 
nuisance, because the Commissioners have no judicial powers, 
and because only a judicial tribunal can adjudge a nuisance. 

We confidently submit that the Supreme Court of the 
United States and this honorable court have passed upon this 
question, and have announced the principles of law govern¬ 
ing the case at bar in such unmistakable language as to leave 
no room to question the correctness of the decision of the 
judge of the police court. In the decisions which we are 
about to cite, the principles involved are so nearly identical 
with the questions presented in the case at bar as to leave 
no escape from the conclusion that this case is ruled by the 
authorities to which we now call attention. 

Lieberman cs. Van De Carr. 109 I T . 8., 552: 

Simon Liel>erman was arrested and held for trial by a 

magistrate of the city of New York, charged with violating 

section B6 of the sanitary code of New York city. After 

• *. 

being committed to the custody of the warden of the city 
prison he sued out a writ of habeas corpus. Section fifi of 
the sanitary code was as follows: 

“No milk shall l>e received, held, kept, either for 
sale or delivered in the citv of New York, without a 
permit in writing from the Hoard of Health and sul>- 
ject to the conditions thereof/’ 


I 
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The court said (page 557): 

“The objections on Federal grounds for our con¬ 
sideration are two-fold; first, that the section under 
consideration devolves upon the Board of Health ab¬ 
solute and despotic power to grant and withhold per¬ 
mits to milk dealers, and is, therefore, not due process 
of law; second, that singling out the milk business 
tor regulation is a denial of the equal protection of 
the laws to people engaged therein. 

“The record discloses that the plaintiff in error, 
engaged in selling milk in the city of New York be¬ 
fore his arrest, had a permit, which was revoked by 
the Board of Health. He was thereafter found en¬ 
gaged through an agent in selling milk without a per¬ 
mit. In the testimony it appears in a conversation 
between the plaintiff in error and an inspector in the 
Department of Health, the latter admitted that Lieber- 
man’s milk ‘stood well.’ 

“The right of the State to regulate certain occupa¬ 
tions which may become unsafe when unrestrained, 
in the exercise of the police power with a view to pro¬ 
tect the public health and welfare, has been so often 
and so recently before this court that it is only neces¬ 
sary to refer to some of the cases which sustain the 
proposition that the State has a right, by reasonable 
regulations, to protect the public health and safety” 
(citations). 

The Supreme Court quoted with approval the language 
of the opinion of the appellate division of the Supreme Court 
of New York, as follows: 

“ ‘It is unnecessary now to determine whether the 
action of the board in refusing or revoking such a 
permit would be judicial and thus reviewable by 
mandamus or certiorari, or whether if the authority 
should be arbitrarily or improperly exercised, the 
only remedy would be an application for the removal 
of the officers; for those are questions that may arise 
in the administration of the law, but do not go to its 
validity. That section, properly construed, does not 
permit unjust discrimination, "and, therefore, it is 
valid.’ ” 


/ 




The court (page 561) quoted from its own opinion in 
Fisher rs. St. Louis, 194 U. S., 361, in which decision many 
authorities were examined and reviewed, and then said (page 
562): 

“These cases leave in no doubt the proposition that 
the conferring of discretionary power upon adminis¬ 
trative Ixmrds to grant or withhold permission to 
carry on a trade or business which is the proper sub¬ 
ject of regulation within the police power of the State 
is not violative of rights secured by the Fourteenth 
Amendment. There is no presumption that the 
power will be arbitrarily exercised and when it is 
shown to lx? thus exercised against the individual, 
under sanction of State authority, this court has not 
hesitated to interfere for his protection when the case 
has come before it in such manner as to authorize the 
interference of a Federal court. Yick Wo vs. Hop¬ 
kins. 118 U. S., 356. * * * There is nothing in 

the record to show that the action against him was 
arbitrary or oppressive and without a fair and rea¬ 
sonable exercise of that discretion which the law re¬ 
posed in the Board of Health. We have, then, an 
ordinance which, as construed in the highest court 
of the State, authorizes the exercise of a legal discre¬ 
tion in the granting or withholding of permits to 
transact a business, which, unless controlled may be 
highly dangerous to the health of the community, 
and no affirmative showing that the power has been 
asserted in so arbitrary and oppressive a manner as to 
deprive the appellant of his property or liberty with¬ 
out due process of law.” * * * ' 

“We find no error in the judgment of the Supreme 
Court of New York, and the same is affirmed.” 

In the following cases individuals or boards have been 
held vested with discretion to determine matters of fact 
and to control the rights of individuals to pursue occupa¬ 
tions: A mayor, as to the fitness of a man to sell cigarettes 
(Gundley vs. Chicago, 177 U. S., 187); a board, as to the 
qualifications of a man to sell liquor (Crowley vs. Chris¬ 
tensen. 137 U. S.. 86); the Postmaster General, to pass 
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upon the question of fraud as a fact in the use of the mails 
( American School of Magnetic Healing vs. McAnnulty, 187 
l. S., 94); a major of police, to grant a permit to discharge 
firearms (I). C. i*. Lewis, 26 App. I). C., 183); a hoard of 
supervisors, to pass upon the fitness of a physician to prac¬ 
tice his profession (Czarra tv. Board of Medical Supervisors 
of the District of Columbia, 25 App. 1). C., 433). 

Me submit that the above matters are quite as judicial 
m their natures as is the question whether a hospital is 

being conducted as a nuisance in the neighborhood in which 
it is located. 

In District of Columbia vs. Wilson, 44 App. I). C., 265, 
thi> court held that the excise board is vested with “a wide 
administrative and judicial discretion in the matter of 
granting or refusing liquor licenses, ? and refused to permit 
the judgment of said hoard in granting a license to sell in¬ 
toxicating liquors, to be attacked collaterally in the police 
court in a prosecution for selling liquor, which prosecution 
was conducted upon the theory that the license granted by 
the board was null and void liecause the Metropolitan Club, 
in which the liquor was to l>e sold under the license, was 
situated on the side of a square where less than fifty per 
cent ot the foot frontage was used for business purposes. 

Paragraph 2 of the excise law provides: 

“‘Said hoard shall consider and act upon all appli¬ 
cations foi licenses to sell intoxicating liquors and 
may require a report thereon by the chief of police 
and the action of said board shall be final and con¬ 
clusive. * * * o n the granting by said board of 
a license to sell intoxicating liquors, the assessor shall 
issue a license to the applicant. Said board shall 
make such rules and regulations for carrving into 

effect this section as it may deem requisite and 
proper.” 


We submit that the act of Congress of 1908, conferring 
upon the Commissioners authority to regulate the issue and 
2g 



revocation of licenses for hospitals and asylums, vested in 
the Commissioners “wide administrative and judicial discre¬ 
tion in the matter of granting or refusing” such licenses, 
and therefore that the reasoning of this court in the Wilson 
case is controlling in the case at bar. 

In the Wilson case this court declined to permit a col¬ 
lateral attack upon the license. The contention of the 
prosecution in the police court was that the excise board had 
no authority to issue a license to the Metropolitan Club, and 
therefore that the license was null and void. This court 
said (page 269) : 

“The proceedings leading up to the issuance of 
the license in question were all regular, and, so far 
as the record discloses, the license was in usual form. 
To challenge it, therefore, in the present proceeding, 
would involve an inquiry into the questions of fact 
upon which investigation was required of the board 
before granting the license. Such a review of the 
questions of law and fact leading up to the granting 
of a license merely voidable would constitute a re¬ 
view of the action of the excise board in a collateral 
proceeding. ‘If it is desired to contest the validity 
or regularity of the action of the authorities in grant¬ 
ing or refusing a license, it must be done in one of 
the modes we have already discussed, that is, by 
appeal, mandamus, certiorari, or some other appro¬ 
priate proceeding. The legality or propriety of their 
action cannot be inquired into in any collateral 
action. Notwithstanding the anterior proceedings 
may have been irregular, a license actually granted 
will protect the holder” (citation). 

“The excise board is the legally constituted agency 
of the Government to adjudicate and regulate the 
granting of liquor licenses in the District of Colum¬ 
bia. It matters not that its powers are merely (fuasi- 
judicial. Its findings, resulting in the issuance of a 
license valid on its face, are as immune from col¬ 
lateral attack as would be a license granted by a 
municipality or by a court. * * * (Page 270.) 

The license furnishes a complete defense to this ac¬ 
tion.” 
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We submit that the act of 1908 conferred quasi-judicial 
authority upon the Commissioners with reference to hospital 
licenses and their revocation, and that the action of the 
Hoard of Commissioners in revoking the license in the case 
at bar is no more subject to collateral attack than was the 
action of the excise board in the Wilson case. Congress 
vested in the Commissioners authority and discretion with 
reference to these hospital licenses, and it was not for the 
judge of the police court to review the action of the Board 
of Commissioners, taken after a hearing, after consideration 
by that board of the testimony adduced and briefs filed on 
behalf of all parties, the Sanatorium having appeared pur¬ 
suant to the notice served upon it, having been represented 
by counsel, and having submitted its case to the Commis¬ 
sioners for their determination. This court has pointed out, 
in the Wilson case, the method which the Sanatorium should 
have pursued if it “desired to contest the validity or regu¬ 
larity of the action of the authorities,” that is, by appeal, 
mandamus, certiorari, or some other appropriate proceeding 
(Opinion Wilson case, page 269). 

When the police judge found that the Sanatorium was 
being conducted after its license had been revolted by the 
Commissioners, it was his plain duty to convict, and he 
could not engage in an investigation of the propriety of the 
revocation, for matters of this nature are foreign to the 
question which was before him, and could only have been 
raised in another court in one of the appropriate j^oeeedings 
pointed out by this court in the Wilson case. 

In the case of Rudolph vs. United States ex rel. Gillott, 
87 App. D. C., 455, an appeal by the Commissioners from 
an order of the Supreme Court of the District of Columbia, 
granting a writ of mandamus to compel them to give an 
oral hearing to a policeman, this court held: 

“The Commissioners of the District of Columbia 
are executive officers, and in the exercise of their 
supervisory powers over the findings of the police 
trial board perform a function judicial in its nature.” 



In Rudolph vs. Golden. 39 App. D. C., 230, the trial 
court granted an injunction to restrain the Commissioners 
from interfering with tlie maintenance of electric lamps 
in front of certain premises. The Court of Appeals, in re¬ 
versing the case, said (page 233): 

“It is clearly within the power of the Commission¬ 
ers to require the wires to l>e taken down. Good 
administration demands that authority to regulate 
this matter shall l>e lodged somewhere, and Congress 
has conferred ample power upon the Commissioners. 

In United States ex rel. Daly vs. McFarland. 28 App. 
I). C., 552, the question of a license granted by the Commis¬ 
sioners to a plumber was involved, the Commissioners hav¬ 
ing revoked the license of the plumber because he had not 
made a satisfactory answer to the charge of having installed 
defective plumbing in certain premises. The action ol the 
Commissioners in revoking this license was reversed by this 
court because the remedy provided by the statute for violation 
of the plumbing regulations was exclusive, and the court held 
that the municipal authorities “had no right to impose an 
additional penalty for the violation of the regulation by re¬ 
voking a license regularly issued to the plumber.” 

But this court, in the Daly case, distinguishes that case 
from the case at bar by the following language: 

“That the Commissioners have no authority, and 
that Congress deemed them without authority to pro¬ 
mulgate and enforce a regulation providing for the 
revocation of a license where the statute contains no 
express provision for such revocation , is clearly shown 
by a short analysis of some of the licensing acts of 
Congress in force in the District. * * * (page 

568). In the Czarra case, relied on by the Commis¬ 
sioners (25 App. I). C., 448), the right of revocation 
was expressly conferred by Congress. Of course, we 
do not Irish to be understood as intimating that it is 
beyond the power of Congress to authorize the Com¬ 
missioners to revoke a license for the breach of its 
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condition, for in United States ex rel. Kerr vs. Ross, 
5 A]vp. D. C., 241-253. we held that a licensee has no 
rested right to pursye his calling under a license au¬ 
thorized by legislation that has been superseded. The 
very theory upon which such legislation rests is in¬ 
consistent with any other conclusion. The licensee 
takes his license subject to the continuing power of 
control by Congress. /Is time changes, standards 
change, and what would be sufficient and regular to¬ 
day would perhaps be insufficient tomorrow. We do 
hold, however, that under existing legislation the 
Commissioners of the District have no authority to 
impose an additional penalty for a violation of the 
plumbing regulations by revoking a license regularly 
issued.” 

In the Daly case the statute provided for the punishment 
of a person violating the plumbing regulation by fine or im¬ 
prisonment, but there was no statute similar to the one in 
the case at har, giving to the Commissioners power to regu¬ 
late the issue, suspension, and revocation of such licenses 
This court, in the Dalv case, clearly points out the distinc¬ 
tion between the attempted revocation of a license by the 
Commissioners without any authority conferred upon them 
for that purpose, and the exercise by the Commissioners of 
authority given them to revoke licenses. On page 568 of 
the opinion, the court says: 

“The act of June 3, 1896 (29 Stat. A. L., 198, 
chap. 313), To regulate the practice of medicine and 
surgery, to license physicians and surgeons’ provides 
for a board of medical supervisors with authority to 
make ‘such regulations as may be necessary to carry 
into effect the provisions of this act;’ and the act pre¬ 
scribes that for violations of the provisions of the act, 
or of the regulations promulgated thereunder, the 
offender may he punished by fine or imprisonment, 
or both. In addition, the hoard is given specific au¬ 
thority to refuse to grant or to revoke a license for 
certain specified actions. 




“In the act of July 1, 1902 (32 Stat. A. L., 728, c. 
1378), regulating the sale of viruses, serums, etc., in 
the District of Columbia, a hoard is created ‘to promul¬ 
gate from time to time such rules as may l>e necessary, 
in the judgment of said hoard, to govern the issue, 
suspension, and revocation of licenses for the main¬ 
tenance of establishments,’ and the acts also provides 
a penalty by fine or imprisonment, or by both, for 
violations of the provisions of the act or of the regu¬ 
lations made by authority thereof.” 

From the above case it is clear that this court has recog¬ 
nized the principle for which we contend in the case at bar, 
namely, that Congress has granted to the Commissioners the 
power to consider and determine in a quasi judicial capacity 
the matters involved in the revocation of this license. 

In Richards vs. Davidson. 44 \V. I.. R., 731, this court 
held that the Commissioners of the District are authorized, 
after due notice and for cause, to terminate any license is- 
sued by the assessor to the proprietor of a theatre or other 
public place of amusement; and unless, in the exercise of 
that power, they act capriciously or arbitrarily, their decision 
will not he disturbed by the court. 

Davidson was the proprietor of a dance hall, and his license 
to conduct the same was revoked after a hearing, at which he 
was present, with counsel, as in the case at bar. His permit 
was issued while there was in force section 25 of article 1(1 
of the police regulations, which provides, in substance, that 
permits to conduct dances may he refused bv the Commis¬ 
sioners whenever the places where the dances are to be con¬ 
ducted. either because of the character of the applicant, or 
the nature of the surroundings, are likely to become the 
scenes of disorder or other violations of law. and that such 
permits may also he revoked whenever such places become 
scenes of disorder or other violations of law, and that any 
protestant. or the applicant or permittee, shall be entitled to 
a public hearing before the Assessor, who shall ascertain and 
report the facts, together with his advice thereon, to the Com¬ 
missioners. 
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This regulation was made pursuant to the act of March 1, 
1901 (31 Stat., 1463), which reads as follows: 

“Any license issued by the Assessor of the District of 
Columbia to the proprietor of a theatre or other pub¬ 
lic place of amusement in the District of Columbia 
may be terminated by the Commissioners of the Dis¬ 
trict of Columbia whenever it shall appear to them 
that after due notice, the person holding such license 
shall have failed to comply with such regulations as 
may be prescribed by the said Commissioners for the 
public decency.” 

This court held that as evidence had been adduced before 
the Commissioners tending to show the violation of the pro¬ 
visions of the police regulations above set forth, they were 
clothed with jurisdiction to decide as to whether the license 
should be revoked, and that their determination of this ques¬ 
tion would not be disturbed; and the court said: 

“The appellee has had his hearing, and the tribunal 
charged with the determination of the question of 
fact involved has ruled against him, and that ruling, 
as we have said, is conclusive here.” 

In United States ex rel. Schwerdtfeger vs. Brownlow et al, 
44 W. I i. R., 746, which was a mandamus to compel the 
Commissioners to place the relator upon the pension roll of 
the fire department, this court said: 

“The Commissioners are constituted a quasi judi¬ 
cial body to pass upon the subject of the granting of 
pensions to firemen. Tn so doing they are called upon 
to pass both upon questions of law and of fact. As 
suggested, we cannot review their conclusions upon 
the facts, and the same rule applies to the law, where 
the construction placed upon the statute is a possible 
one (citation). The construction here placed upon 
the statute is not only a possible one, but a reasonable 
one, which, if called upon to decide, we are not pre¬ 
pared to say is erroneous.” 




We believe that we have shown by the foregoing authori¬ 
ties that Congress conferred upon the Commissioners juris¬ 
diction of the subject matter of the revocation of hospital 
licenses. The Commissioners obtained jurisdiction of the 
person in the instant case through the appearance of the 
hospital authorities and their participation in the hearing, 
in the same manner as in the Davidson case. 

^ We further submit that it is plain that the finding of the 
Commissioners in the instant case, as set out in their order 
ot December 30. 1015, that the Chevy Chase Sanatorium “is 
a nuisance to the neighborhood,” indicates that such facts 
were developed at the hearing, bv the testimony of witnesses, 
as that the Commissioners reached a conclusion of fact with 
reference to this institution, namely, that it was being con¬ 
ducted m such a manner, under such circumstances, and in 
such surroundings, as to make it proper to revoke its license. 

In other words, we submit that a fair and reasonable con¬ 
clusion must lie that the word “nuisance,” as used in the 
regulation and in the order of revocation, is used in its 
colloquial, rather than its technical sense; and in this connec¬ 
tion, it must 1 m? remembered that the Board of Commis¬ 
sioners is composed of lay members, who would give to the 
word •nuisance" its colloquial and generally understood 
meaning, rather than its technical, legal definition. 

But we do not hesitate to assert, upon the authority of the 
decisions which we have already cited, that in this instance 
the Commissioners constitute a quasi judicial body, which 
can ascertain a justiciable question. 

The authorities hold that where a thing may or may not 
l»e a nuisance, depending upon the manner in which it is 
used or operated, the action of a discretionary hoard in hold¬ 
ing it to be one is not reviewable. 


“In doubtful cases, where a thing might or might 
not l>e a nuisance, depending upon a variety of cir¬ 
cumstances requiring judgment and discretion on the 
part of the town authorities in exercising their legis- 
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lative functions, their action under such circum¬ 
stances, will be conclusive of the question .'” 

Harmison vs. City of Lewiston, 46 Am. St. 

Rep., 893. 

See also North Chicago City R. Co. vs. Lakeview, 105 Ill., 
207; Baumgartener vs. Hasty, 100 Ind., 575; Kennedy vs. 
Board of Health, 2 Pa. St. Rep., 366; Green vs. Savannah, 
(> Ga., 1; "Worcester vs. Addicks, 9 Phila., 145; Quigley vs. 
Boston, 100 Mass., 546; St. Louis vs. Sterns, 3 Mo. App., 48. 

The Regulation in Question is a Proper Exercise by the 
Commissioners of the Power Conferred upon Them to 
Revoke Licenses. 

Counsel for defendant in error have cited a great number 
of cases in support of their contention that the regulation 
in the instant case is invalid, and in excess of the powers 
conferred upon the Commissioners. An examination of 
these cases discloses that not one of them is similar to the 
case at bar in essential matters of fact. They are either 
cases in which, without any investigation, notice to the 
parties concerned, or hearing of any kind, it was undertaken 
by legislative fiat to declare a nuisance, a forfeiture of prop¬ 
erty, or the like, and the question was presented for the 
consideration of the court in one of the forms of action stated 
hv this court in the A\ ilson case to he the proper method for 
testing such matters, that is, by habeas corpus, mandamus, 
certiorari, etc., or they are cases in which, upon a criminal 
prosecution for the violation of an ordinance or act of the 
legislature, such ordinance or act was directly attached for 
similar reasons. In none of the cases cited had there been 
a trial of the matters of fact, after notice to the party con¬ 
cerned, and his participation in the hearings, such as took 
place in the Gillott, \\ ilson, Czarra, Davidson, and Schwerdt- 
feger cases in this court, and in the Lieberman case in the 
Supreme Court of the United States. 

3g 




Counsel for the defendant in error have indulged in their 
brief in a hypothetical argument, which they justify upon 
the theory that, as the facts assumed in said argument may 
have actually occurred, it is fair to assume their existence 
for the purpose of convincing this court of the evil incident 
to allowing the action of the Commissioners in revoking this 
license to he exempted from investigation by the judge of 
the police court. We believe it to be equally fair to present 
for the consideration of this court the following hypothet¬ 
ical argument, which we submit to be equally as consistent 
with the real facts as the one submitted by counsel for the 
other side. 

We shall ask this court to assume that the Commissioners 
of the District of Columbia received complaints against the 
Chevy Chase Sanatorium from individuals and from citizens’ 
associations of this District, representative of a large num¬ 
ber of persons, in which complaints matters of fact were 
charged as to the conduct of the Sanatorium which, if true, 
made it a menace to the neighborhood in which it was lo¬ 
cated, necessarily depreciated property values in the entire 
section, and disclosed a condition which led to the belief 
that the health and personal safety of residents of the neigh¬ 
borhood, and particularly of women and children, had been 
and would be seriously affected. That thereafter, pursuant 
to the regulations and to notice duly served upon the in¬ 
stitution, hearings were had concerning the matters com¬ 
plained ol, before an assistant corporation counsel, which ex¬ 
tended over a period of several months, at which hearing 
a great number of witnesses testified both for and against 
the Sanatorium, and that there was a large volume of testi¬ 
mony adduced, which, if true, fully supported the charges 
of gross mismanagement and carelessness, overcrowding, 
noises, and constant escapes, and was convincing as to the 
serious results which would ensue to persons and property 
from the continuance of the institution. 


That this testimony, together with voluminous briefs for 
the protestants and for the Sanatorium, was transmitted to 
the Commissioners, who “carefully considered’’ the same, 
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and “unanimously arrived at the conclusion” that the in¬ 
stitution was “a nuisance to the neighborhood,” and there¬ 
fore revoked its license (R., 3-4). 

Me submit that in taking such action the Commissioners 
were performing a duty imposed upon them by Congress, 
and that the police judge ruled correctly in declining, to 
review their action, and his decision upon this proposition 
was entirely in accord with the decisions of this court and 
of the Supreme Court of the United States. 

It is significant that able counsel representing the Sana¬ 
torium did not seek to have the action of the Commissioners 
reviewed by certiorari, or in any of the appropriate methods, 
as indicated by this court in the Wilson case. 

In addition to the authorities already mentioned, we cite 
the following upon the question of the propriety of the regu¬ 
lation in the instant case: 

Meffert vs. Packer, 66 Kan., 710. 

Miller vs. Sergeant, 37 N. E. Rep., 418. 

Cronin vs. People. 82 N. Y., 318 

Child vs. Remus, 

State vs. Columbia, Rich L., 404. 

Lawton vs. Steele, 156 U. S., 133. 

R. R. vs. Triadelphia, 4 L. R. A., N. S., 328. 

M e submit that the regulation adopted by the Commis¬ 
sioners amounts, in substance, to declaring that when com¬ 
plaint is made to them, as to the conduct of a hospital, and 
the complaint is sufficiently authenticated so as to give the 
board reason to believe that some action should he taken 
with reference to the matter, the hospital shall have an 
opportunity to explain and to meet the complaint, and this 

amounts to giving to the institution its dav in court. 

!/ 




The Sanatorium is Estopped to Question the Right of the 
Commissioners to Revoke Its License. 

When the Sanatorium made application for its license, 
the regulation governing the revocation of licenses had been 
promulgated. As this regulation was made pursuant to 
authority conferred by statute, the hospital was put upon 
notice of the existence of the regulation (Ballinger vs. U. S. 
ex rel. Ness, 33 App. D. C.. 302). And when it accepted 
its license it assented to all regulations then in force, and 
cannot now he held to question their validity. 

“But one who accepts a license from a munici¬ 
pality on condition that it may he revoked at dis¬ 
cretion. when the municipality has statutory power 
to impose such condition, thereby assents to the terms 
imposed, and is estopped to question the right to 
revoke (Schwuehou rs. Chicago, 68 Ill., 444; People 
vs. Sewer, etc.. Commissioners, 90 N. Y., App. Piv., 
555; Hutchins rs. Durban. 118 X. C., 457, 32 L. 
B. A., 706; Sights rs. Yamals, 12 Gratt. (Virginia), 
292), and such estoppel applies even though no 
notice of intention (Com. rs. Kinsley, 133 Mass., 
578; Child rs. Bcmus, 17 K. T., 230, 12 L. R. A., 
57). to revoke he given him” (25 Cyc., 626). 

“V here a party applies for and accepts a license 
under an ordinance imposing restrictions and condi¬ 
tions, and the license itself contains a condition that 
it may he revoked, at the discretion of the mayor, he 
thereby assents to the terms and conditions imposed, 
both in the license and the ordinance under which 
it is issued.” 

Schwuehou rs. Chicago, 68 Til., 444. 


The language of the court in the above case is especially 
applicable to the case at bar, for the reason that the applica¬ 
tion for license made hv the Chevy Chase Sanatorium, and 
put in evidence in the police court, had printed upon the 
back thereof the act of Congress of 1908, and all regulations 
made by the Commissioners pursuant to said act. 
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“When the legislature gave to the municipality the 
right to license hackinen under certain restrictions 
and conditions, the act was a lawful exercise of legis¬ 
lative power. In order to enjoy the benefits of the 
license so authorized, the licensee is bound to comply 
with the lawful restrictions imposed as a condition of 
issuing the license.” 

People ex rel. Norder vs. Sewer Commission, 
90 App. Div., 555. 

Conclusion. 

It is contended for the defendant in error that the fore¬ 
going authorities have established the following propositions: 

1. The act of Congress of April 20, 1908, vested in the 
Commissioners of the District of Columbia the authority to 
regulate the issuance and revocation of hospital licenses, and 
conferred upon the Commissioners quasi judicial and dis¬ 
cretionary powers with reference to these matters. 

2. In promulgating regulation No. 13, being the one in 
question, the Commissioners acted within the scope of the 
authority conferred upon them, and had the right to. pass 
upon the issues of fact involved in the determination of 
whether or not this license should be revoked. 

3. Their decision of these questions of fact, made after 
notice to plaintiff in error, which appeared, was represented 
by counsel, and produced testimony and filed briefs on its 
behalf, which, as shown by the record, received the careful 
consideration of the Commissioners, cannot he reviewed in 
a collateral attack before a police judge, or by this court 
on writ of error, hut if at all only in the way designated by 
this court in D. C. vs. Wilson, 44 Apps. D. C., 265, namely, 
certiorari, mandamus, or the like. 

;>. That the plaintiff in error is estopped to question the 
act of the Commissioners in revoking its license because it 
applied for and accepted the license when charged with 



knowjedge of the existence of the regulation pursuant to 
which the license has been revoked. 

Respectfully submitted, 

CONRAD H. SYME, 

P. H. MARSHALL, 

Attorneys for D. C. 
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No. 3011. 


CHEVY CHASE SANATORIUM, a Corporation, 

Plaintiff in Error, 


V8. 


DISTRICT OF COLUMBIA. 


REPLY BRIEF FOR PLAINTIFF IN ERROR. 


ARGUMENT. 

The theory of the defendant in error, as disclosed in its 
brief, is that when Congress, by the act of 1908, authorized 
the Commissioners to “regulate the issue, * * * and 

revocation of licenses” under the act, the Commissioners be¬ 
came vested with the power to issue or revoke licenses in 
their discretion; and all of the cases cited in its brief are 
cases sustaining the exercise of discretionary power by 

lr 
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municipalities in matters relating to public health and com¬ 
fort under express legislative grant of such power. In none 
of the cases cited was it questioned by the court that there 
had actually been a grant by the legislature of such discre¬ 
tionary power. In all of them the question was either as to 
the validity of the grant of such power, or whether such 
power, having been granted, was validly exercised. 

The contentions of the plaintiff in error are: (1) that 
Congress by the act of 1 ( J08 neither expressly nor bv impli¬ 
cation conferred upon the Commissioners a discretionary 

•7 

power to issue licenses, or to revoke licenses once issued, 
but conferred upon them only the power to make reasonable 
regulations concerning the revocation of licenses, charging 
the health ollicer with the duty of enforcing the provisions 
of the act and all regulations made under it; in other words, 
the grant of power was to regulate, not to prohibit; (2) that 
clause 13 of regulation No. 13, which is the onlv reirula- 

• « __ ' %> o 

tion the Commissioners have made relating to revocation of 
hospital licenses, and which is the basis of the revocation of 
the license of the plaintiff in error and of its consequent 
prosecution in the court below, is upon its face an unreason¬ 
able regulation, and is therefore null and void; (3) that its 
invalidity may be shown in any proceeding in which it may 
be brought into question. 


The first contention of the plaintiff in error, namely, that 
Congress gave the Commissioners the power to regulate 
hospitals, not to prohibit them, remains unanswered by the 
defendant in error. It would seem to be unanswerable, as 
the language of the statute is perfectly clear in giving the 
Commissioners merely the power to make regulations con¬ 
cerning the issue and revocation of licenses, and not a dis¬ 
cretionary power to refuse a license, or a discretionary power 
to revoke a license once issued. The authorities cited in the 
former brief of the plaintiff in error show that a license is a 
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property right, that the power to forfeit it by revocation 
must clearly appear, and that any doubt concerning the 
existence of power on the part of the municipality to revoke 
a license once granted is resolved by the courts against the 
municipality and the power denied. This court has so de¬ 
cided in Daly vs. Macfarland, 28 App. D. C., 552. In that 
case it was contended by the Commissioners that the power 
to issue a plumber’s license implied the power to revoke it; 
but this court decided otherwise. In the case at bar the 
power is granted to issue hospital licenses and to regulate 
their revocation. To regulate does not mean to prohibit at 
discretion the continuance of a hospital once licensed. It 
means the right to make any reasonable regulation concern¬ 
ing the revocation of a license once issued. Such a regula¬ 
tion, for instance, would be one which provided that if a 
licensee should be found guilty by the police court of violat¬ 
ing the statute or any regulation made under it, his license 
would be revoked. It does not mean the right on the part 
of the Commissioners to make a regulation clothing them¬ 
selves with the authority to declare that a licensed hospital 
is a nuisance, and, so declaring, to revoke its license. Such 
an authority is one to find facts, to estimate their force and 
to apply rules of law to such facts, and is a judicial function. 


II. 

The second contention of the plaintiff in error is that clause 
13 of regulation No. 13 is void on its face, which contention, 
{is shown in its original brief, is based upon the fact that the 
regulation, by its terms, empowers the Commissioners to say 
whether or not a licensed hospital is a nuisance, and upon 
the authorities, which are all to the effect that the existence 
or non-existence of a nuisance is a judicial question, which 
only a court can determine. This contention also remains 
unanswered by the defendant in error, unless the suggestion 
made by its counsel, at page 16 of its brief, may be said to 
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be an attempt at an answer. There it is said, “A fair and 
reasonable conclusion must l>e that the word ‘nuisance’ as 
used in the regulation and in the order of revocation, is used 
in its colloquial, rather than its technical sense; and in this 
connection it must be remembered that the Board of Com¬ 
missioners is composed of lay members, who would give to 
the word ‘nuisance 1 its colloquial and generally understood 
meaning, rather than its technical legal definition.” 

It is submitted that nothing we have said concerning this 
regulation demonstrates more clearly its viciousness, potency 
for harm, and unreasonableness, than what is here said con¬ 
cerning it by counsel for the defendant in error. 

What is a nuisance in the colloquial sense? Do any two 
men, colloquially, use the term in the same sense? “Collo¬ 
quial" is defined by Worcester as “relating to or used in 
common conversation; conversational.” Is it possible that 
the property rights of the plaintiff in error, valued at’ up¬ 
wards of .$50,000, are to be destroved because the three lav- 
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men who at present compose the Board of Commissioners of 
the District of Columbia believe the plaintiff’s institution 
to be a nuisance in a “colloquial” sense, that is, that they 
would so denominate it in a conversation? In this con¬ 
nection we are constrained to repeat the language of the 
Supreme Court of the United States in Yates vs. Milwaukee, 
10 Wall., 497: 

“It is a doctrine not to be tolerated in this country 
that a municipal corporation, without any general 
laws, either of the city or the State, within which a 
given structure can be shown to be a nuisance, can, 
by its mere declaration that it is one, subject it to 
removal by the person supposed to he aggrieved. This 
would place every house, every business, and all the 
property of the city at the uncontrolled will of the 
temporary local authorities.” 

If such a doctrine is not to be tolerated, what will be said 
of a doctrine that would permit a municipal board, com¬ 
posed of three lay members and vested by the legislature 
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only with a power to make regulations concerning the 
revocation of licenses, to promulgate a regulation conferring 
upon themselves the right to declare that the business of a 
licensee is colloquially a nuisance, and thereupon to revoke 
his license and destroy the business which he had built up on 
the faith of his license? Such a doctrine would not only 
place the business of the licensee at the uncontrolled will of 
the temporary local authorities, but a licensee charged with 
maintaining a nuisance would have to guess at what these 
three gentlemen might consider colloquially a nuisance, in 
order to make his defense, or to regulate the conduct of his 
business so as to escape its colloquial condemnation and con¬ 
sequent destruction. 

III. 

The third contention of the plaintiff in error, namely, that 
clause 13 of regulation No. 13, being null and void upon its 
face, its invalidity may be shown in any proceeding in which 
it is brought in question, is also unanswered by the defend¬ 
ant in error. It does cite a number of cases which hold 
that, where there is an express grant by the legislature of 
discretionary power to municipalities to issue licenses, or to 
revoke licenses once issued, and the municipality refuses 
to grant a license, or revokes a license theretofore granted, 
and the person who is refused a license, or whose license is 

revoked, is proceeded against, criminally for conducting his 
business without a license, the court will not inquire, in 
such a proceeding, into the question whether the munici¬ 
pality acted arbitrarily or capriciously, but will leave the 
party to his remedy by mandamus, injunction or certiorari. 

But no case is cited by the defendant in error—nor can 
such a case be found—in which it has been held that where 
a municipality undertakes to revoke a license under a 
municipal regulation void on its face, and the licensee is 
prosecuted criminally for conducting his business without a 
license, the court is precluded from determining that the 
regulation is void. 



In Lieberman vs. \ r an De Carr, 199 U. S., 552, cited by 
the defendant in error, the sole question was as to the con¬ 
stitutional ity of an act of the legislature of New York dele¬ 
gating to the municipality of New York authority to regu¬ 
late the sale of milk in that city, with power on the part 
of the municipality to grant and withhold permits to milk 
dealers in its discretion. The court held that the State had 
power to enact such legislation, citing cases, and that the 
conferring of a discretionary power upon administrative 
boards to grant or withhold permits to carry on a trade or 
business which was the proper subject of regulation or police 
power, was not a violation of rights secured by the 14th 
amendment. In the case at bar, no attack is made by the 
plaintiff in error upon the constitutionality or validity of 
the act of Congress authorizing the Commissioners to regu¬ 
late the conduct of private hospitals. The attack is upon 
y ^ ^ regulation purporting, contrary to the fact, 
to be in conformity with the authority granted by the act, 
which regulation the plaintiff in error says is unreasonable 
on its face, unauthorized by the act, and void. 

District of Columbia vs. Wilson, 44 App. D. C., 265, an¬ 
other case cited by the defendant in error and largelv relied 
upon by it, decided that, under the act of Congress granting 
the Excise Board the power to determine whether a certain 
section of the city is a residence or business section for the 
purpose of granting a liquor license, a license issued by the 
board was not void, but merely voidable, and that in the 
prosecution of a licensee by the municipality for conducting 
a club without a license the action of the Excise Board grant¬ 
ing the license would not be reviewed. But had this court 
found that the act done by the Excise Board was a void act, 
it is clearly apparent from the language of the opinion that 
the court would have held that it could have been attacked 
in such a proceeding. The language used by this court sup¬ 
porting this view is: 
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“This brings us to the consideration of the powers 
and jurisdiction of the board. Manifestly, the board 
would exceed its jurisdiction if it granted licenses 
to sell liquor within prohibited territory expressly 
described. Such a license would be totally void. But 
that is not this ease. ,, 

In the case at bar we have an attack upon the jurisdiction 
ot the Commissioners to promulgate clause 13 of regulation 
No. 13. 1 lie plaintiff in error contends that the regulation, 
with respect to that provision in it under which the power 
to revoke is attempted to be asserted in this case, is void on 
its face, because it is an attempt by the Commissioners to 
vest themselves with judicial powers. 

Davidson vs. Richards, 44 W. L. R., 731, also cited by the 
defendant in error, was a case in which the Commissioners 
refused the renewal of the license of a proprietor of a dance 
hall under a regulation made in pursuance of an act of Con¬ 
gress which expressly clothed them with the power not 
merely to refuse to renew, but to terminate such a license 
when it appeared to them after due notice that the person 
holding it had failed to comply with such regulations as 
were prescribed by the Commissioners for public decency. 
In the case at bar, Congress gave the Commissioners no 
power to revoke or terminate a hospital license at their dis¬ 
cretion, but only to make regulations concerning the issu¬ 
ance and revocation of licenses. The plaintiff in error con¬ 
tends that this grant of power embraced only the power to 
make reasonable regulations and that clause 13 of regulation 
No. 13 is neither a reasonable nor a lawful one. 

In ex rel. Schwerdtfeger vs. Brownlow et at., 44 \V. L. R.. 
746, cited by the defendant in error, the only question was 
whether mandamus would lie to compel the Commissioners 
to place on the firemen’s pension roll, under an act entitling 
a fireman to be so placed who had contracted disease in the 
line of duty, one who had contracted his disease before he 
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became a fireman and claimed, merely, that it had been 
aggravated by his sendee. 

A case in this court more pertinent to the case at bar than 
any cited by the defendant in error is the recent case of 
Kemp vs. Hoard of Medical Supervisors, in which this court 
said, with reference to the grant and revocation of physi¬ 
cians’ licenses: ‘‘When the requirements are not unreason¬ 
able and the procedure prescribed for granting licenses is 
uniform in its application, it will be upheld as constitutional. 
Dent vs. West Virginia, 1*29 U. S., 114. On the same prin¬ 
ciple is the legislature vested with power to specify uniform 
grounds of procedure for revoking licenses.” If even the 
legislature is vested with power to specify only uniform 
grounds for revocation, what is to be said of an attempt by 
a mere municipal board to vest itself with power to revoke 
whenever its members, or a majority of them for the time 
being, shall conclude that an established, useful business is 
a nuisance to its neighborhood? 

The defendant in error cites cases to the point, and argues 
therefrom, that under certain circumstances and conditions 
and in respect to certain occupations, individuals or boards 
are vested with discretion to determine matters of fact and 
to control the rights of individuals to pursue their occupa¬ 
tions, and contends that the Commissioners had the power 
to try and determine the justiciable question here involved. 
But an examination of these cases discloses that they have 
no bearing upon the question here involved. 

For instance, in Gundlev vs. Chicago, 177 U. S., 187, 
cited by the defendant in error, the court had under review 
the validity of an ordinance which provided that, if a per¬ 
son desired to sell cigarettes, application should be made in 
writing, which should be accompanied by evidence that the 
person is of good character and reputation, and if the mayor 
was satisfied of the good character and reputation, the 
license would be issued. Here, it will be observed, the court 
was dealing with a matter which is universally considered 
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the subject of the police power, needing no act of the legis¬ 
lature to grant the power to adopt the ordinance. 

In Crowley vs. Christensen, 137 U. S., 86, the court con¬ 
sidered an ordinance of the city of San* Francisco, regulat¬ 
ing the issuance of a license to sell liquors and wines in 
quantities of one quart, and the court in its opinion said : 

“There is no inherent right in a citizen to thus 
sell intoxicating liquors by retail; it is not a privi¬ 
lege of a citizen of a State or a citizen of the United 
States.” 


Then proceeding to distinguish the case of Yick Wo vs. 
Hopkins, 108 U. S., 356, the court said: 

“It will thus be seen that that case was essentially 
different from the one now under consideration, the 
ordinance there held invalid vesting uncontrolled 
discretion in the board of supervisors, with refer¬ 
ence to a business, harmless in itself, and. useful to 
the community, * * * In the present case the 

business is not one that any person is permitted to 
carry on without a license, but one that may be en¬ 
tirely prohibited or subjected to such restrictions as 
the governing authority of the city may prescribe.” 

The court then held that the business sought to be regu¬ 
lated was wholly and absolutely under the control of the 
city authorities. 

In the case at bar, as in Yick Wo vs. Hopkins, the busi¬ 
ness in question is harmless in itself and useful to the com¬ 
munity. By the ordinance in question the municipal 
authorities undertake to vest in themselves uncontrolled dis¬ 
cretion to revoke a license once issued to conduct that busi¬ 
ness. We submit that this was beyond their power to do. 

The right to maintain a hospital is not to be classed with 
the right to sell intoxicating liquors. As was said in Bar¬ 
nard tv?. Sherley, 135 Ind., 547, “Hospitals and homes for 
the sick are very far from being nuisances per se. They are 
wise and beneficent charities, to be fostered and encouraged 
2r 
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b\ liberal legislation, and not to bo suppressed or even dis¬ 
couraged b\ what may seem to be harsh or restrictive laws.” 

1 hat there is a clear distinction between the power to 
regulate the sale of intoxicating liquor and the power to 
regulate other avocations is pointed out in the recent case 
ot Clark Distilling Co. vs. Western Maryland Co., decided 
by the Supreme Court of the United States January 8, 1917. 
In that case the court said: 


“The tact that regulations of liquor have been up¬ 
held m numberless instances which would have been 
repugnant to the great guaranties of the Constitution 
>ut lor the enlarged right possessed by government 
to regulate liquor, has never, that we are aware of 
>ccn taken as affording tlie basis for the thought that 
go\ eminent might exert an enlarged power as to sub¬ 
jects to which, under the constitutional guaranties 
sucl) enlarged powers could not be applied. In other 
words, the exceptional nature of the subject here 
regulated is the basis upon which the exceptional 
power exerted must rest, and affords no ground for 
any fear that such power may be constitutionally 
extended to things which it tnav not, consistently 
with the guaranties of the Constitution, embrace.” 


American School of Magnetic Healing vs. McAnnulty, 
IS/ l . S., 94, another of the cases cited by the defendant in 
error, really supports the appellant’s position. The court 
there held that the action of the Postmaster General pro- 
hibiting the delivery of mail to the complainants on the 
ground that their advertised treatment of disease was a 
fraudulent one, was without authority in law, for the rea¬ 
son that it was clear that the Postmaster General had made 
a mistake of law in assuming that it was within his province 
to determine whether the appellant’s business was a fraudu¬ 
lent one, because based upon what he regarded as false opin¬ 
ions—an assumption not differing in principle from that of 
the Commissioners of the District of Columbia in the pres¬ 
ent case. The court said that to refuse relief under such cir- 
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cumstances would be to leave the individual “to the absolutely 
uncontrolled and arbitrary action of a public and administra¬ 
tive officer whose action is unauthorized bv anv law and is 
in violation of the rights of the individual/’ and added: 

“That the complainants had a hearing before the 
Postmaster General, and that his decision was made 
after such hearing, cannot affect the case.” 

In District of Columbia vs. Lewis, 20 App. D. C., 133, 
cited by the defendant in error, the only question decided 
was that a regulation which prohibited the discharge of fire¬ 
arms in the city of Washington (a subject entirely within 
the control of the municipal authorities) without a special 
perpiit therefor from the Major and Superintendent of Police, 
is not an unreasonable regulation. 

Czarra vs. Board of Medical Supervisors, 25 App. D. C., 
433, cited by the defendant in error, strongly reinforces ap¬ 
pellant’s contention that the Commissioners w r ere without 
powder to try the question which they assumed to decide. 
The act of Congress provided among other things for the 
revocation by the Board of Medical Supervisors of any li¬ 
cense wiiere the licensee had been guilty of “unprofessional 
or dishonorable conduct.” The court held that the terms 
employed in the statute were vague and indefinite and said: 

“Unprofessional or dishonorable conduct, for which 
the statute authorizes the revocation of a license which 
has been regularly obtained, is not defined by the 
common law, and the words have no common or gen¬ 
erally accepted signification, and what conduct may 
be of either kind, remains, as before, a mere matter 
of opinion.” 

The act of Congress, it will be seen, specifically stated the 
ground upon which the medical supervisors might revoke a 
license, but because professional or dishonorable conduct was 
not defined by the act, the court held that the board of su¬ 
pervisors were without power to define specific acts and de- 



nominate those acts as unprofessional or disreputable. So in 
the instant case, the Commissioners were without power to 
promulgate section 18 of regulation No. 13 and thereby con¬ 
fer upon themselves the right to try the question whether an 

* icen. ed was or was not a nuisance, and, 
upon such trial, find certain alleged facts, and then arrive 
at the conclusion of law that these facts constituted a nuis¬ 
ance. 

In Rudolph vs. U. S. ex rel. Gillott, 37 App. D. C., 455, 
cited bv defendant in error, the court held that the general 
power of appointment to an executive office or employment 
carries with it the implied power to discharge the appointee 
without notice or hearing, and any restriction upon the 
power must be created by positive provisions of the law. 
Rut no such power is conferred upon the Commissioners 
where a license is in question. 

That question was decided by this court in Daly vs. Mac- 
farland, 28 App. D. C., 552, the court there holding that a 
license is a property right, and that the power to .grant a 
license does not carry with it the power to revoke; that such 
power, in order to be exercised, must be expresslv given. 

In Rudolph vs. Golden, 30 App. D. C., 230, cited by the 
defendant in error, the admitted facts were that Golden 
Company suspended certain electric wires over a street for 
the purpose of transmitting electric current from their plant 
to be used in lighting stalls on the sidewalk or public space, 
for which no permit or authority had been obtained. The 
court said: 

“Ry the act of Congress of July 18, 1888, the 
Commissioners of the District were no longer au¬ 
thorised to permit any additional telegraph, tele¬ 
phone, or electric light or otherwise, to be erected 
or maintained on or over any streets or avenues of 
the city of Washington. By the act of Congress of 
April 26, 1004, the Commissioners were empowered 
to make rules and regulations respecting the produc¬ 
tion, use, and control of electricity for light, etc. 

* * This act conferred upon the Commis¬ 

sioners full control of the whole subject.” 
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Here, it will be observed, complete authority was given 
the Commissioners of the whole subject. Again, all of the 
facts were admitted, there was no issue of fact to he tried 
by the Commissioners. The only question was the question 
of law whether the appellant had the right to string wires 
over the public spaces, and that question did not turn, as 
here, over the validity of an attempt by. the Commissioners 
to give themselves authority not conferred by Congress, or 
over a claim upon their part to try and determine judicial 
questions, to the exclusion of the court. 

It is submitted that the defendant in error has not pointed 
the court to any case in support of its contention that the 
Commissioners had the right to try the question of the 
existence or non-existence of a nuisance, a purely justiciable 
question. In Harmison vs. City of Lewiston, 40 Am. St. 
Rep., 93, cited by it, the court had under consideration an 
ordinance which declared that a slaughter-house shall be 
deemed and considered a public nuisance. The power to 
adopt the ordinance was conferred by an act of the legis¬ 
lature, which provided that the president and board of 
trustees of villages shall have the power to declare what shall 
be a nuisance and to abate the same, and also provided that 
they should have power to compel the owner of any grocery, 
cellar, soap, or tallow chandlery, tannery, etc., to cleanse, 
abate, or remove the same, and to regulate the location 
thereof. The court in its decision, citing North Chicago 
R. R. Co. vs. Lakeview, 105 Til., 207, said: 

“That the same is a case exactly in point here. It 
was there held that while, under a general grant of 
power over nuisances, town authorities have no 
power to adopt an ordinance declaring a thing a 
nuisance which in fact is clearly not one, still that 
in doubtful cases,” 

and then follows the quotation from the opinion found on 
page 16 of the appellee’s brief. Thus it will be seen that 
the court, notwithstanding the grant of the broad powers 
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given by the statute, expressly declared that the town au¬ 
thorities had no power to declare a thing a nuisance which 
in fact was not one. 

In North Chicago City K. It. Co. vs. Lakeview, 105 Ill., 
207, cited by defendant in error, where the same question 
decided in the above case was under review, the court said: 

“As already conceded, there are many innocuous, 
useful things which the municipal authorities of a 
town or city could not lawfully, under a general 
grant of power like the one in question, declare nuis¬ 
ances, such for instance, as the exercise of certain 
trades and callings, as that of a physician, druggist 
and the like. In all such cases as .these, courts actr 
ing upon their own experience and knowledge of 
human affairs, would say, a< a matter of law, the 
exercise of these trades, or callings, or things of like 
character, are not nuisances, and that any attempt 
to so declare them by the municipal authorities 
would be an unwarranted abuse of their power. 
On the other hand, there are many things which 
courts, without proof, will on the same principle, 
declare nuisances. Such, for instance, would be the 
digging of a pit, or the erection of a house or other 
obstruction in a public highway, and an ordinance 
passed by a town or city having as in the present case 
a general power over the subject, declaring such ob¬ 
structions nuisances, would be valid on its face if 
conviction might properly be had under it without 
any extrinsic proof to show the act complained of 
was in fact a nuisance. In all such cases, it is suffi¬ 
cient to show the existence of the fact constituting 
the nuisance.” 

It is clear that what the court here decided was that, 
under a general grant of power over nuisances, a municipal¬ 
ity may declare a thing to be a nuisance which is per se a 
nuisance, but has no power to take extrinsic proof showing 
that it is being conducted in such way as to constitute it 
a nuisance. 

In Baumgartener vs. Hasty, 100 Ind., 575, cited by the 
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defendant in error, the court considered an ordinance mak¬ 
ing .it unlawful to erect wooden buildings within certain 
presented limits, imposing upon the marshal the duty of 
notifying the mayor of a violation of the ordinance, and 
providing that the mayor upon the report of the marshal 
shall issue his warrant to take down and remove the build¬ 
ing. All the court there held was that, where a valid mu¬ 
nicipal ordinance prohibits the location of wooden buildings 
within certain limits, and it appears, as it did in that case, 
that the building is located within the prohibited district and 
endangers the safety of surrounding property, it may prop¬ 
erly be treated as a public nuisance, and as such abated. 
The court said, however: 

“We are not unmindful of the rule that a mu¬ 
nicipal corporation has no power to treat a thing as 
a nuisance which cannot be one.” 

It will be observed that in this case no question of fact, 
nor any such question of law, as in the case at bar, was in 
issue or sought to be tried by the mayor or the municipal 
authorities. 

In Kennedy vs. Board of Health, 2 Pa. St. Rep.. 36(5, 
cited by the defendant, the act of the legislature made it the 
duty of the board of health to cause all offensive or putrid 
substances, and all nuisances which might have a tendency 
in their opinion to endanger the health of the citizens, to be 
removed from the streets, etc. Again, it will be seen that 
this is a case where express power was conferred upon the 
board of health to determine what constituted a nuisance. 

In Greene vs. Savannah, 6 Ga,, 1, cited by defendant in 
error, the act of the legislature provided that the limits of 
the city of Savannah should be extended beyond its then 
boundary, so as to enable the mayor and aldermen to pass 
an ordinance prohibiting the cultivation of rice within the 
prescribed limits, and also provided that if any person pro¬ 
hibited in the cultivation of rice within the limits of the city 
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should feel aggrieved by the prohibition, he should have the 
privilege of appeal to a special jury. A subsequent amenda¬ 
tory act provided that it should be lawful for the mayor 
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and aldermen to pass such laws and ordinances as they 
might consider fit and proper for the purposes of carry¬ 
ing fully into effect the system for reducing and keeping 
in a dry state the swamp lands situate around Savannah, 
and to remove such nuisances or causes of disease which 
might affect the citizens. The court held valid an ordi¬ 
nance prohibiting the cultivation of rice within the said 
limits. Here, too, it will be seen, express power was given 
bv the legislature to the municipal authorities. 

In Dinglev vs. City of Boston, 100 Mass., 546, cited by 
the defendant in error, the legislature passed a law author¬ 
izing the city to purchase certain lands within a certain 
district, provided for payment to the owners of damages 
for the taking, and directed the city to raise the grade of 
the territory so taken on purchase with reference to com¬ 
plete drainage thereof, so as to abate the present nuisance 
and preserve the health of the city. The plaintiff contended 
that the act was unconstitutional, on the ground that the 
legislature had assumed the power to declare the existence 
of a public nuisance upon the land of the plaintiff, and his 
bill was in effect a bill to prevent the exercise by the legis¬ 
lature of the right of eminent domain in the interest of 
the public health, unless and until the courts should decide 
that the conditions sought to be remedied were prejudicial 
to the public health. The court said: 

“It is obvious that this view is not quite correct. 
The law does not regard him as an offender 
in any sense; it gives him a right to compensation, 
not only for all the damage occasioned by the taking 
of his land, but for its deterioration in Value before 
the taking. * * * It regards him as an inno¬ 
cent person whose land is to be taken on the ground 
of public necessity in order to protect the health of 
the city.” 
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It may well be argued that the court here held infer- 
entially that if the legislature had attempted to declare 
a thing a nuisance which was not in fact a nuisance, or to 
destroy property without compensation, such act would have 
been unconstitutional. In any event the case, like the other 
citations of the opposing brief, presents no analogy to that 
at bar. 

In St. Louis vs. Stern, 3 Mo. App., 48, cited by the de¬ 
fendant in error, the board of health declared officially upon 
its record that the hog pens of defendant were a nuisance, 
detrimental to the public health, and ordered that the same 
should be discontinued. Failing to remove the same the de¬ 
fendant was proceeded against in police court and convicted. 
The court said: 

“It appears to be settled, that when the legislature 
delegates to certain municipal agents a general 
power to provide for the preservation of the public 
health by the removal of nuisances, an adjudication 
by said agents upon the fact of nuisances existing 
within their local jurisdictions, is conclusive. At 
least in a case where the subject-matter comes within 
the classification of prima facie nuisance, a nuisance 
per sc. IIow far such an adjudication would be 
binding, if it is not of the nature embraced in this 
classification, need not be inquired of in the present 
case.” 

All the court here, as in the preceding citations of the 
defendant in error, holds is that a municipality has a right 
to abate a nuisance per se, constituting a menace to the 
public herewith, but distinctly declines to go into the ques¬ 
tion whether or not it had a right to determine what is or 
what is not a nuisance, or the validity of such an attempted 
power in cases not fully under the classification of nuisances 
affecting the public health. 

In Meffort vs. Medical Board, 66 Kansas, 710, cited by 
defendant in error as Medical Board vs. Packer, the court 
merely held that the State, in exercise of its police power 
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in the interest of health, good government, etc., may pre 

scrihe qualifications of persons desiring to practice medicine, 

and mav create a board whose duty it shall he to hear and 
v 

determine any complaint made against any person holding 
a physician’s license and revoke such license for any cause 

provided for in the statute. Thus it will he seen that the 
statute in question committed the matter of the licensing 
and revoking of the license to the medical board, and pro¬ 
vided for the revocation of such licenses, but only for 
causes which the statute enumerated. 

In Miller vs. Sergeant, 37 X. E. Rep., 418, cited by de¬ 
fendant in error, the court held, merely, that the erection 
within the fire limits of a city of a building from a for¬ 
bidden material is per se a nuisance which may be abated 
without notice to the owner. 

In Cronin vs. People, 82 N. Y., 318, cited by defendant 
in error, the court merely held that the common council 
had power to pass an ordinance prohibiting the slaughter¬ 
ing of animals within certain specified portions of the city. 

Childs vs. Bernes, 17 R. I., 230, cited bv defendant in 
error, is a case where express power was committed to the 
discretion of the mayor and aldermen to grant and revoke 
licenses. 

In Railroad vs. Triadelphia, 4 L. R. A. (N. S..), 328, not 
very happily cited by the defendant in error, the court in 
discussing the question of the power of municipalities over 
nuisances said: 

‘The trouble with the decision in Davis vs. Davis, 
is its failure to distinguish between the function of 
abating a nuisance and that of determining what is 
a nuisance. Abatement is the exercise of police 
power. That power the legislature has conferred 
upon the councils of cities, towns, and villages, but 
does not confer upon them the (general judicial power 
necessary to determine what is a nuisance. They 
may determine it in a qualified manner, just as an 
individual in the exercise of his common-law right 
of abatement, may determine for himself what is a 
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nuisance. His determination of that question is 
binding upon nobody. In like manner, the determi¬ 
nation of the same question by a municipal council 
is a determination for the sole purpose of coming to 
a decision as to whether it will exercise its power of 
abatement. After having done that, as in the case 
of an individual, it acts at its peril.” 

It is submitted that even a cursory reading of the cases 
cited by the defendant in error will clearly show that the 
officers of a municipality have no power to try and determine 
the question whether a particular business is so conducted 
as to constitute it a nuisance. 

The case at bar presents flatly the question whether the act 
of the Commissioners in revoking the license of the plaintiff 
in error was void. It was void if section 13 of regulation No. 
13, upon which it was based, was void. The plaintiff in error 
is not asking this court, as is contended at page 11 of the op¬ 
posing brief, to hold that it was the duty of the court below 
to engage in an investigation of the propriety of the revoca¬ 
tion by the Commissioners of the license of the plaintiff in 
error, but it asks this court to say whether clause 13 of regu¬ 
lation 13 is not void on its face, in the light of the act of 
Congress under wffiich it was assumed to be passed, and if 
so, whether the act of the Commissioners in revoking the 
license of the plaintiff in error based upon that regulation 
is not equally void. 

If it be admitted that the regulation was void, and that 
the alleged order of revocation, being based upon it, is 
equally void, it necessarily follows that its invalidity may be 
shown in any proceeding, direct or collateral. There can be 
no direct attack on its validity, because no appeal lies from 
the alleged order of revocation, and therefore the only pro¬ 
ceeding in which its validity can be considered or deter¬ 
mined is a collateral proceeding. If the action of the Com¬ 
missioners is void, its invalidity can be shown in any pro¬ 
ceedings, direct or collateral. It is elementary law that a 
void judgment may be collaterally impeached. 
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If a judgment shows on its face that it is void for want 
of jurisdiction, either of the person or subject-matter, it is 
a mere nullity and it may he collaterally impeached, and it 
may he impeached by evidence of facts showing that the 
court had no power or jurisdiction to render it. 

See 

T1 omp'on vs. Whitman, 18 Wall., 457. 

Windsor vs. McVeigh, 92 U. S.. 274. 

Wilson vs. Walker, 109 U. S., 258. 

Karrick rs. Wetmore, 25 App. D. C., 415; S. C. 205, 
U. S., 141. 

U. S. vs. West, 84 App. D. C., 12. 

Tn Thompson vs. Whitman the court cites its language in 
Williamson rs. Berry, 8 ITow., 540: 

“The jurisdiction of any court exercising authority 
over a subject may he inquired into in every other 
court when the proceedings in the former are relied 
upon and brought before the latter by a party claim¬ 
ing the benefit of such proceedings. * * * The 

rule prevails whether the decree or judgment has 
been given in a court of admiralty, chancery, ec¬ 
clesiastical court, or court of common law, or whether 
the point ruled has arisen under the laws of nations, 
the practice in chancery, or the municipal laws of 
States.” 

It is therefore clear that the validity of a judgment 
inquired into and determined by any court 
when it is brought before that court and is relied upon by 
either of the parties, and it is immaterial whether the ques¬ 
tion is raised in a criminal court or a civil court. It mav, 
perhaps, be true that the accused in this case could raise 
the question of the validity of the regulation and the 
alleged order of revocation based upon it. by mandamus or 
injunction, but they are not compelled to take the offensive. 
It is equally their right to remain on the defensive, and, in 
a prosecution which can only be maintained upon the theory 
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that such regulation and the alleged order based upon it are 
valid, raise the question of their validity. That such is the 
law is conclusively shown in the two cases of Royall vs. Vir¬ 
ginia, 116 U. S., 572, and Sands vs. Edwards, 116 U. S., 
585. The first of these cases was a criminal prosecution of 
a Virginia attorney for practicing his profession in that 
State without a license to do so. The second case was a peti¬ 
tion for the writ of mandamus hv another attorney of the 

X. 

same State to compel the issuance of a license to him. In 
both cases the facts were the same and the validity of the 
same act of the legislature of Virginia was in question. The 
court, holding the act to he invalid, reversed the judgment 
of conviction in the first case, and, in the second case, directed 
the issuance of the writ of mandamus. In the first case the 
same contention was made by the prosecution as is made 
by the prosecution in the case at bar. namely, that manda¬ 
mus was the exclusive remedy of the accused; but the court 
said: 

“Although at the election of the aggrieved party 
the officer might he subjected to the compulsory 
process of mandamus to compel the performance of 
an official duty, nevertheless the applicant who has 
done everything on his part required by the law, 
cannot he regarded as violating the law if without the 
formality of a license wrongfully withheld from him, 
he pursues the business of his calling which is not 
unlawful in itself and which under the circumstances 
he has a constitutional right to prosecute. * * * 

Tn the present case, the plaintiff in error has been 
prevented from obtaining a license to practice his 
profession in violation of his rights under the Con¬ 
stitution of the United States. To punish him for 
practicing it without a license thus withheld, is 
equally a denial of his rights under the Constitution 
of the I nited States; and (he law , under the au¬ 
thority of which this is attempted, must on that ac¬ 
count, and in his case, he regarded as null and void.” 

This court has recognized the same principle. In affirm¬ 
ing an order of the Supreme Court of the District of 
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Columbia which overruled a motion to quash a writ of 
certiorari issued by that court to the Juvenile Court of the 
District of Columbia, the court said: 

“The court being without jurisdiction, its judg¬ 
ment is totally void and may l>e attacked either di¬ 
rectly or collaterally. The mere fact that the statu¬ 
tory right is afforded a litigant in the juvenile court 
to come to this court by writ of error does not ex¬ 
clude all other remedies. Should the juvenile court 
imprison a litigant in the enforcement of a void 
judgment, it would hardly be contended that he could 
not collaterally attack that judgment by suing out a 
writ of habeas corpus in the Supreme'Court of the 
District of Columbia. While it is true that certiorari 
will not he where there is concurrent jurisdiction 
here there is no jurisdiction whatever in the juvenile 
court It does not necessarily follow that because the 
appellee had the right of appeal to this court, he can 
be deprived of the right to the writ of certiorari. 
\\ here the court has proceeded without jurisdiction 
the writ can he substituted for an appeal.’’ 

States vs. West, 34 App. D. C., pp. 
lb-17. 


The case at bar is a much stronger one. Here the Com¬ 
missioners have in effect rendered a judgment against the 
Sanatorium by which they have forfeited its property rights, 
and there is no appeal from their action. Necessarily it fol- 
lows that in any judicial proceeding, it makes no difference 
m what court such proceeding is, their action, if it. is void on 
its face, can he declared to he invalid. This principle of 
collateral attack, applicable to judgments of judicial tri¬ 
bunals, is especially so to special and merelv quasi tribunals 
" "enever any person, or body, is .given authoritv to hear 
and determine any question, such determination is in effect 
a judgment, having all the properties of a judgment pro¬ 
nounced in a legally created court of limited jurisdiction 
In Doolan vs. Carrigan, 125 U. S., 618, which was an ac¬ 
tion of ejectment, the question arose whether a patent for 




public land was void. The court held that it was competent 
to prove that the patent was void for want of power of the 
officer to issue it, and to prove facts which showed such want 
of power. This was a clear case of collateral attack upon the 
action of the officials of the Land Department of the Govern¬ 
ment in granting a patent to public land. Their action was 
similar to the judgment of a court of law. The court held 
that, as their act was invalid, its invalidity could be shown 
in a collateral proceeding. 

IV. 

The defendant in error contends in its brief that the ac¬ 
ceptance by the plaintiff in error of the license estopped the 
plaintiff to question the validity of the regulation which 
theretofore had been promulgated, and cites in support of 
this proposition the case of Schwuehou vs. Chicago, 68 Ill., 
444, and the case of People ex rel. Norder vs. Sewer Com¬ 
mission, 90 App. Piv., 555. An examination of these cases 
shows that the court in each case based its decision on the 
fact that the discretion to grant and to revoke was lodged in 
the Commissioners, and, for that reason, they had the power 
to impose the condition in the license, and upon violation of 
such condition to revoke the license. The answer, however, to 
appellee’s contention, is found in the decision in the case 
of W. W. Cargill Company vs. Minnesota, ex rel. R. W. 
Commission, 180 U. S., 452, in which the court said: 

“The defendant, however, insists that some of the 
provisions of the statute are in violation of the Con¬ 
stitution of the United States, and if it retained the 
required license, it would be held to have accepted 
all of its provisions, and (in the same words of the 
statute) Thereby to have agreed to comply with the 
same.’ The answer to this suggestion is that the ac¬ 
ceptance of a license, in whatever form, will not im¬ 
pose upon the licensee an obligation to respect or to 
comply with any provisions of the statute or with any 
regulations prescribed by the State R. R. and Ware¬ 
house Commissions, that are repugnant to the Con¬ 
stitution of the United States.” 
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It is equally plain that the attempted inclusion by the 
Commissioner in the license of a power to themselves, not au¬ 
thorized by the statute, which is in derogation of the juris¬ 
diction of the courts, and which seeks to deprive the licensee 
of his constitutional privilege of resort to the courts for the 
determination of his property rights, cannot impose upon 
him the sacrifice of that privilege. 



The fallacy of the argument of the prosecution lies in the 
fact that it assumes that the act of Congress gives the Com¬ 
missioners a discretionary power to revoke the license. As 
already pointed out, no such power is given them. They 
are given only the power to make regulations concerning 
the revocation of licenses and, which means, of course, the 
power to make lawful and reasonable regulations. We re¬ 
peat, that the only regulation they have made on the sub¬ 
ject of the revocation of licenses issued under the act of Con¬ 


gress in question is section 18 of regulation Xo. 13; that it 
i> illegal and unreasonable on its lace and therefore void; 
that the alleged order of revocation, being based upon it, is 
also necessarily void, and in consequence neither of them 
should have been received in evidence against the accused. 
If they had not been received in evidence, the evidence in 
the court below would have shown that the plaintiff in error 
"as the holder ot a license duly issued, and the information, 
whose only charge was that it was conducting business with¬ 
out a license, would necessarily have been dismissed. 


VI. 

The inference is clear for the reasons stated on pages 34 
and 35 of the original brief of the plaintiff in error, that the 
Commissioners undertook to revoke the license because they 
were of opinion that the location of the hospital was not a 
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proper one, although it was located strictly in accordance 
with their own regulations and the license as originally 
granted. This inference is drawn from the fact that the 
alleged order of revocation, after stating that the institution 
was a nuisance and that the license for the Sanatorium at 
"lot 89, square 2349” theretofore granted to conduct a 
hospital “at said location” was revoked, provided that the 
Sanatorium should have until a subsequent date to make 
arrangements for the location of the patients in the said 
Sanatorium at some other place. If this was the real reason 
for their attempted revocation of the license, then under 
this regulation No. 13, if it is valid, the Commissioners, 
years after a license has been issued to establish a hospital 
at a given location, and alter the licensee has expended large 
sums of money in establishing its institution at that loca¬ 
tion, have the power to revoke the license and destroy its 
business it they conclude that the location has become an 
unsuitable one for a hospital, and that some other location 
would be better. 

Counsel for the defendant in error, however, in their brief 
at page 1(5, state that the finding of the alleged order of 
revocation, that the hospital is a nuisance to the neighbor¬ 
hood, indicates that such facts were developed at the trial 
b\ the testimony of witnesses as that the Commissioners 
reached the conclusion that the institution was being con¬ 
ducted “in such manner, under such circumstances and in 
such surroundings as to make it proper to revoke its license. 
As stated, however, there is nothing in the alleged order of 
revocation from which it can be reasonably inferred that 
the manner of conducting the institution had anything 
whatever to do with the revocation of its license, but even 
if it could be found upon this record that this was the reason 
for the attempted revocation, and even if regulation No. 13 
be so construed that it would be only on that ground that 
the Commissioners could revoke a license once issued, the 


4r 


26 


regulation is void, because, as is shown by all the authorities, 
the existence or non-existence of a nuisance is a judicial 
question, which only the courts can determine. 

Respectfully submitted. 

J. J. DARLINGTON, 

C. C. TUCKER, 

EDWARD S. BAILEY, 
Attorneys for Plaintiff in Error. 
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